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Introduction

Since enacted by Congress one year ago, the Patient
Protection and Affordable Care Act1 (ACA), better
known as the new health care reform law, has been
the subject of both wild celebration and vigorous
condemnation. At the same time that many states
are challenging its constitutionality and some in
Congress are seeking its repeal, consumers are benefiting from many aspects of the new law, and states
are receiving and using millions of federal dollars as
they work to implement it.
In this atmosphere of heated debate and sometimes schizophrenic behavior by states which are
both challenging and implementing the law, the
problems which ACA seeks to solve have been
somewhat overshadowed by the ongoing controversy. However, enormous problems in the United
States’ health care system do persist, and they have
grown worse during the current recession. While
not perfect, ACA offers sound and comprehensive
approaches that will improve access to health care
for millions of Americans.
This article will focus on circumstances in Virginia that demonstrate the need for national health
care reform. It will describe major provisions of the
ACA and steps Virginia has taken during the past
year to either resist or embrace ACA requirements.

Private Insurance and the Uninsured

Jill A. Hanken

Virginia is a relatively high-income state; in 2010
its per capita personal income was 110.3 percent
of the national average and the state ranked seventh in the nation.2 Yet, nearly one million of her
residents were uninsured in 2008-2009, including
150,900 children.3 The recession has contributed
to increased poverty in Virginia. Preliminary statelevel data from the Census Bureau show that in the
one year time period from 2008 to 2009 Virginia’s
poverty rate for all people rose from 10.3 percent to
10.7 percent. Furthermore over 157,000 Virginians
have joined the ranks of the poor since the recession
began in 2007.4
While many Virginians are fortunate to obtain
health insurance from their employers, the percentage of Virginians under age 65 who get health
insurance at work has declined over the last decade,
dropping from 71.6 percent in 1999 to 65.7 percent in 2009 (see Figure 1).5 Moreover, the cost of
that insurance has skyrocketed, and employees are
shouldering more of the costs.
Not surprisingly, the problem is particularly
acute for small businesses—defined here as those
with under 50 workers. In 2009, only 37 percent
of such small businesses offered health coverage to
their workers. This was a significant drop from just

The Virginia News Letter
Figure 1: Percentage of Virginians Under 65 with Employer-Based Health Insurance, 1999 to 2009
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one year earlier. In 2008, insurance was offered by
44 percent of such small businesses. The current
percentage in Virginia is below the national average for the first time since 1998.6
The reduction in employer-based coverage
can largely be traced to the rising cost of health
insurance premiums. The average yearly employer
health insurance premium for an individual with
no dependents working in a small business was
$4,652 in 2009—almost $400 more than two
years previous and more than double the cost in
2000.7 The average annual employer cost of a family plan was just under $12,500 a year in 2009.8
The growth in the costs of health care services in Virginia has exceeded per capita personal
income growth by over 35 percent in the past ten
years, and premium increases have been even
higher, “outstripping economic growth in general” according to the Virginia Health Reform Initiative Advisory Council.9 Thus, Virginia workers
must cope with relatively lower income to pay for
higher premium costs and increased cost sharing
at the point of service.10
As is true for the entire nation, the majority of uninsured in Virginia are working people.
Nearly two-thirds of the uninsured live in families
with at least one person in the household working full time (see Figure 2).11 Yet 35.2 percent
of the nonelderly uninsured have incomes at or
below the federal poverty level and an additional
26.8 percent have incomes 101 to 200 percent of
the poverty level (see Figure 3).12 Even if they are
offered insurance at their jobs, many workers are
unable to afford the required employee premiums.

Public Insurance

When people are unable to secure health insurance through their employment, they may seek
assistance from the government. In this regard,
Virginia’s public health insurance programs fail
to assist large segments of the uninsured, even
individuals who are extremely poor. Medicaid is
the largest public health insurance program for
certain low-income people. The state government
and the federal government jointly fund the program, with Virginia usually paying 50 percent of
the costs. A comparison of Medicaid expenditures
by state ranked Virginia forty-seventh in percapita Medicaid expenditures in federal fiscal year
2008.13 This low ranking is largely attributable to
restrictive eligibility rules and low payments to
providers. For example, in 2010 Virginia’s Medicaid program ranked 46th nationally in income

Figure 2: Virginia Nonelderly Uninsured by Type,
2008-2009a
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Figure 3: Share of Virginia Nonelderly Uninsured by
Federal Poverty Level, 2008-2009a
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eligibility for parents.14 For low-income working
parents, the Virginia’s Medicaid income eligibility
level is set at under $7,000 per year for a family
of four.15 Only truly impoverished parents qualify
for Medicaid assistance in the commonwealth.
In addition, unlike many states, Virginia offers
no Medicaid or other public coverage to childless
adults who are not disabled, over 65 years of age,
or pregnant. Thus, even if totally destitute, such
adults are ineligible for publicly funded health
insurance. There are approximately 565,000 uninsured non-elderly adults in Virginia who fall into
this category.16
While Virginia’s public health insurance
programs for children are more generous, they
still fail to reach many low-income, uninsured
children. Virginia’s Children’s Health Insurance
Program, funded through Title XXI of the Social
Security Act, is called Family Access to Medical
Insurance Security (FAMIS). This program covers
uninsured children whose family income exceeds
Medicaid eligibility. FAMIS limits coverage to
families with gross income under 200 percent of
the federal poverty line. This income eligibility
level is lower than for 42 other states.17

Consequences of Being Uninsured and
Underinsured

The consequences of being uninsured can be dangerous and even life threatening. In addition to
decreased or delayed access to primary and preventive medical care, the uninsured have increased
rates of undiagnosed chronic conditions that

often lead to hospitalizations for otherwise avoidable conditions.18
Virginians who cannot afford the costs of
treatment either forgo necessary health care or
seek health care from overburdened health clinics and hospital emergency rooms. These gaps
in coverage contribute to an annual burden of
uncompensated care that amounts to $43 billion
nationwide.19 In 2009 Virginia hospitals admitted 106,000 uninsured patients. The hospitals
provided $491 million in charity care services and
experienced $376 million in bad debt expenses.20
For 29 Virginia hospitals, charity care (uncompensated care, bad debt and taxes) constituted
over 15 percent of their overall expenses.21 Three
Virginia hospital systems provide over 25 percent
of their inpatient care to Medicaid patients and
the uninsured: 42.9 percent at VCU Health System; 28.5 percent at the University of Virginia
Medical Center; and 27.3 percent at the Carilion
Medical Center.22
When a patient fails to pay a medical provider, the patient incurs medical debts that the
provider usually seeks to collect. Medical debt
affects both the uninsured and the “underinsured”
—consumers who have health insurance but their
coverage does not cover all necessary care or costs
because of preexisting condition restrictions,
limits on services, caps on coverage, and out-ofpocket expenses.
For the underinsured, the harm from exclusions for pre-existing conditions cuts across the
entire U.S. population. An estimated 57.2 million
Americans under the age of 65 suffer from a preexisting condition.23 A Congressional investigation conducted after passage of the ACA found
that the four largest U.S. for-profit health insurers
denied policies to one out of every seven applicants based on their prior medical history.24 Diagnoses that usually led to coverage denials included
common conditions, such as pregnancy, diabetes,
and heart disease.25
The medical debt incurred by the uninsured
and underinsured can quickly become a part of
the secondary markets for consumer credit and
debt financing. Throughout the United States,
about 29 million adults have medical debt, and
even relatively small levels of medical debt can
have major consequences on financial security.26
Overall, 20 percent of indebted low- and middleincome households reported having a major medical expense in the previous three years, with those
medical expenses contributing to their current
level of credit card debt.27 One study estimates
that 62 percent of all bankruptcies have a medical
cause, and the share of bankruptcies attributable
to such causes increased by 50 percent between
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2001 and 2007.28 In 2009, there were 35,338
non-business bankruptcy filings in Virginia.29 If
Virginia conformed to the national pattern than
approximately 21,900 of those bankruptcies had
a medical cause.

The Affordable Care Act
“The primary
components of ACA
include private
insurance reforms,
an expansion of
Medicaid, and a
Health Benefit
Exchange…”
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The ACA addresses all of the above problems: the
high cost of health care and health insurance premiums, the private insurance practices that leave
many insured people without coverage when they
need it, and the uninsured. The primary components of ACA include private insurance reforms,
an expansion of Medicaid, and a Health Benefit
Exchange to serve as a marketplace for affordable coverage through public insurance or private
insurance with federal subsidies.
Several important insurance reforms are
already in effect and provide significant protections to consumers. Since July 2010, the federal
government has operated a high-risk pool plan
for Virginia residents who have preexisting conditions and who have been uninsured for six months
or more. This “Preexisting Condition Insurance
Plan” (PCIP) includes a broad range of services,
and there are no waiting periods for coverage. Premiums for a standard policy for Virginia residents
range from $156 per month for an individual from
19-34 years of age to $498 for those over age 55.30
A very popular provision under the act that
took effect in September 2010 allows young
adults to stay on their parents’ health insurance
plans until they reach age 26. It is estimated that
54,000 young adults in Virginia will benefit from
this provision.31 Previously, this population often
remained uninsured for months or even years after
losing coverage from their parents’ plans.
Under ACA, insurance companies can no
longer deny coverage to children with pre-existing health conditions, reversing a practice that has
plagued families for decades. It is estimated that
123,000 Virginia children will benefit from this
new prohibition.32 Moreover, in 2014, preexisting
condition restrictions will be prohibited for adults
as well.33
ACA prohibits lifetime limits on all new
insurance plans issued after March 23, 2010, and
annual limits on specific coverage must be totally
eliminated by 2014.34 These are essential protections for very sick people such as cancer patients
and premature infants who, before ACA, could
quickly hit caps in their policies, losing coverage
just when they needed it the most.
For the 1.1 million Medicare beneficiaries
in Virginia, cost-sharing for preventive health
services, such as mammograms for breast cancer,
colonoscopies for colon cancer, and PSA testing

for prostate cancer have been eliminated.35 In
2010 around 80,000 Virginia Medicare beneficiaries with high prescription drug expenses
reached the Medicare Part D “doughnut hole,”
which requires full payment for over $3,600 in
annual prescription costs until catastrophic coverage is available. ACA provided each person in
the doughnut hole a $250 rebate check in 2010.36
Beginning in 2011, ACA will phase out the
Part D doughnut hole until its complete elimination in 2020.37
Another direct benefit of ACA that is already
in place is the tax credit for small businesses that
do provide health insurance to their employees.
Small employers with fewer than 25 full-timeequivalent employees38 who have average annual
wages less than $50,000 can receive a tax credit
for up to 35 percent of the cost of employee insurance.39 At least 14,000 small businesses in Virginia should qualify for this tax credit.40
Over 130 government entities and companies in Virginia have signed up for ACA’s Early
Retiree Re-Insurance Program. This program
provides federal subsidies for individuals who
retire before they are eligible for Medicare at age
65. The approved employers include the City of
Richmond, Dominion Resources, Colonial Williamsburg Foundation, the Commonwealth of
Virginia, and Washington and Lee University.41
In 2011, ACA requires new accountability in
premium pricing by health insurance companies.
Increases in insurance premiums will be subject to
additional review and oversight,42 and stringent
Medical-Loss Ratio (MLR) standards will take
effect. Insurers are required to spend at least 80
percent of premium dollars on medical care and
qualifying improvement activities. The MLR ratio
for large group policies is 85 percent. Companies
that fail to meet the MLR criteria will be required
to provide rebates to their policyholders beginning in 2012.43 The rate review and MLR requirements are critical efforts to rein in skyrocketing
premium costs and establish efficiencies. Until
ACA, the premiums, expenditures and profits of
Virginia health insurance companies were subject
to very little, if any oversight.
Beyond the above provisions which provide
direct assistance to consumers, the Commonwealth of Virginia is also benefiting from over
$50 million in federal grants and projects which
are designed to help the state plan for future
changes and/or evaluate additional health system
reform.44 For example, the State Corporation
Commission’s Bureau of Insurance has received
$1.8 million to develop its rate review and consumer assistance programs. The commonwealth
was awarded a $1 million planning grant related
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to its Health Benefit Exchange. Over $7 million
is now available for various projects to improve
Virginia’s health care workforce, such as expanding opportunities for primary care residencies and
advanced nursing education. Nearly $30 million
will allow Virginia to expand and increase capacity in its network of federally supported health
centers, which serve over 250,000 lower income
patients each year. Federal funding will also support 90 percent of the cost of developing technology for a new web-based system for determining
eligibility for Medicaid and other Virginia public
benefits.
All this preparation is necessary to have systems in place for the three major ACA provisions
that take effect in 2014. First, the Health Benefits
Exchange will begin operation in 2014, providing a “one-stop shop” to compare, select and purchase private health insurance. The exchange will
not only calculate and help to administer the tax
credit subsidies designed to make products sold
on the exchange affordable, but it will also determine eligibility and facilitate enrollment for Medicaid, the FAMIS program for uninsured children,
and other public benefit programs.
The exchange will also be essential to accommodate the second major 2014 provision—the
requirement that certain employers provide, and
nearly all individuals have, health insurance.45
The “minimum essential coverage provision,”
also called the “individual mandate” has been the
most controversial of all of ACA’s requirements.
Yet, many health economists agree that the private health insurance reforms, such as prohibiting
preexisting condition restrictions and eliminating
lifetime and annual coverage limits would not be
possible without it.46 By adding millions of currently uninsured people and their premiums into
the insurance risk pools, the insurance companies will be able to pay for the additional costs of
ACA’s more generous coverage provisions.
Many opponents of the mandates are not
aware that the employer mandate only applies
to larger businesses (with over fifty employees),
and there are several important exceptions to the
individual mandate, such as exemptions for some
lower income people, individuals with certain religious objections, and people uninsured for a short
period of time.47 Moreover, the penalties that
apply to non-compliant individuals are modest,
typically falling well below what it would cost to
purchase insurance.48
The third major reform in 2014 is the
required increase in Medicaid income eligibility. As described earlier, Virginia’s Medicaid eligibility income limits for adults are among the
very lowest in the country. ACA establishes new

income limits for Medicaid set at 133 percent of
the federal poverty line.49 In 2011, this level is
$14,484 per year for an individual and $29,726
for a family of four. This change has enormous
implications for Virginia, since anywhere from
270,000 to 425,000 individuals may newly qualify
for Medicaid coverage, including very poor adults
who have never had insurance.50 The federal government will cover 100 percent of the Medicaid
cost of this newly eligible population for three
years. The federal share reduces to 95 percent in
2017 and continues to decline until 2020, when
it is set at 90 percent.51 This component of ACA
will bring billions of dollars to Virginia to support our health care infrastructure, physicians and
other medical providers, patients, and the commonwealth’s overall economy.52

Implementing the ACA in Virginia

On March 23, 2010, the same day that the ACA
was signed by President Obama, Virginia Attorney General Kenneth Cuccinelli filed the first
lawsuit in the nation to challenge ACA’s individual mandate. In December 2010, Judge Henry
Hudson, federal judge in the Eastern District
of Virginia, ruled the individual mandate was
unconstitutional because it exceeded congressional powers.53 Judge Hudson did not find the
entire ACA unconstitutional, and he did not enter
any kind of injunction.
It is less well known that a second case challenging aspects of the ACA was filed in the U.S.
District Court in Lynchburg, Virginia. That case
was filed by Liberty University and a number of
individuals who objected to several parts of the
law, including the individual mandate. In that
case, U.S. District Court Judge Norman Moon
ruled the individual mandate was a constitutional
exercise of congressional authority under the
commerce clause.54
Both of these cases are now pending in the 4th Circuit Court of Appeals in
Richmond, and they will be argued on the same
day in May 2011. Many other challenges to the
ACA have been filed in and by other states. Notably, in a Florida case brought by governors and/
or attorneys general from twenty-six states, the
court found the individual mandate was unconstitutional.55 That case is now on appeal in the
11th Circuit Court of Appeals. The United States
Supreme Court will ultimately resolve the constitutional question. Because the Supreme Court
has declined to expedite review, as requested by
Attorney General Cuccinelli, its decision is not
expected until 2012.56
Beyond the litigation, there are efforts in
Congress to repeal all or parts of ACA and/or
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“…Virginia is
actively engaged in
evaluating ways to
improve the commonwealth’s system
of health care and
taking important
steps to comply
with ACA’s legal
requirements.”

defund parts of it. On January 19, 2011, the U.S.
House of Representatives passed H.R. 2 by a vote
of 245 to 189, to repeal the ACA,57 but, to date,
the Senate has not taken up the bill. The Congressional Budget Office issued a report on February
18, 2011 finding repeal of the law would add $210
billion to the nation’s deficit over the next decade
and would leave 57 million non-elderly people
uninsured.58
Meanwhile, Virginia is actively engaged in
evaluating ways to improve the commonwealth’s
system of health care and taking important
steps to comply with ACA’s legal requirements.
In August of 2010, Governor Bob McDonnell
appointed twenty-four political, health system,
civic, and business leaders to a new Virginia
Health Reform Initiative (“VHRI”) Advisory
Council. In appointing this group, the governor
said:
The recommendations of the Council will help
create an improved health system that is an
economic driver for Virginia while allowing
for more effective and efficient delivery of high
quality health care at lower cost. . .Every Virginian needs access to affordable health care.
The challenge is how to provide that access in
an economically responsible manner. . .59
The advisory council is chaired and led by Virginia’s Secretary of Health and Human Resources,
Dr. William Hazel. VHRI was directed to develop
recommendations about implementing health
reform in Virginia and to seek innovative solutions that meet the needs of Virginia’s citizens and
its government in 2011 and beyond.
The governor also created six task forces to
focus on the following areas: Medicaid reform,
capacity, service delivery and payment reform,
technology, insurance reform, and purchaser
perspectives. In December 2010, after very comprehensive study, analysis and deliberations, the
advisory council issued its report.60 In an overall
assessment of Virginia’s health care system, the
report states:

6

Surprising to some and embarrassing to all,
Virginia’s overall health system performance
is actually quite mediocre. To be sure, there are
excellent hospitals, physicians, health centers,
and innovative health plans that are working
hard to effectuate local and statewide improvement. Still, it is hard to be proud of a system
in which nearly one million Virginians—and
150,000 children—lack health insurance and
timely access to quality care that only it can
ensure. Something is wrong with a system in

which only 37 percent of small employers offer
health insurance to their workers, down from
48 percent ten years ago. Virginia’s overall quality of care is average, with strengths in cardiac
care, hospital care generally, and home health.
Weaknesses in Virginia’s quality rankings
include nursing home care, diabetes care, and
maternal and child health. Specifically, Virginia
ranks 41st in the nation in breast cancer death
rates, and 35th in infant mortality. None of
these statistics measure up to Virginia ranking
sixth, nationwide, in median family income.61
In addition to a careful review and analysis of
data and information in the six substantive areas,
the advisory council adopted 28 specific recommendations.62 Most of recommendations are
independent of ACA requirements. This reflects
the VHRI’s focus on improving Virginia’s health
system, with or without national health reform.
The key recommendations that serve consumer
interests include the following:
• Identify, pilot, test, and spread effective models of service delivery and payment reform
for use in both public and private health
programs.
• Protect the existing health care safety net to
ensure its continued existence up to and after
2014. This recommendation very importantly acknowledges that there still will be
uninsured people after 2014, and safety net
providers will be essential in the delivery of
services to the large population of newly eligible for coverage through Medicaid and the
Exchange.
• Improve use of health information technology, such as electronic health records and
telemedicine in areas where there are underserved populations. In this area, the council
emphasizes the necessity of expanding broadband access throughout the commonwealth.
• Increase health workforce capacity and
improve distribution of health professionals
around Virginia. In addition to graduating
more health professionals, there must be better use of multi-disciplinary health teams and
an examination of scope of practice restrictions for non-physicians.
• Support additional care coordination for
different populations served in Virginia’s
Medicaid program and evaluate cost-sharing options. The 2011 General Assembly
endorsed expanded care coordination and
managed care in its budget.63
• Automate eligibility systems for Virginia’s
health and human services programs. This
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Virginia Gateway project will serve as a platform for the Health Benefit Exchange.
• Create and operate a consumer-friendly Virginia Health Benefits Exchange to preserve
and enhance competition. Focus on value,
quality and transparency. Explore how the
Exchange can reduce costs. The 2011 General
Assembly adopted legislation that authorizes
the Exchange.64 With its planning grant, the
VHRI will develop specific recommendations for the Exchange by October 2011.
• Amend Virginia laws to allow the State Corporation Commission’s Bureau of Insurance
to implement and enforce the insurance market reforms and other applicable provisions
of the ACA. The 2011 General Assembly
adopted legislation to do this.65
With the valuable work of the VHRI, Virginia is well positioned to move forward. The
VHRI Advisory Council will continue to serve
through 2011 to act as a fact-finder and sounding
board for the secretary as he works with the governor and the legislature to implement the recommended steps and develop additional proposals.

Conclusion

In 1912, when Theodore Roosevelt was running
for re-election, his party’s platform advocated for
national health insurance. Since then, significant
steps have been taken to improve access to health
care, and legislators from both political parties
have presented ideas such as mandatory insurance
for all individuals.66 Yet, affordable coverage for all
Americans remained elusive. With health insurance costs spiraling higher each year, the ranks of
the uninsured growing, and the U.S. per capita
costs for health care being higher than all other
industrialized nations,67 the need for the key provisions of the Affordable Care Act is compelling.
While currently the subject of intense debate and
controversy, the Affordable Care Act offers great
promise in Virginia and throughout the United
States. When fully implemented and understood
by more people, the law will be accepted as an
essential component of the country’s health care
system.
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