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An Undisciplined Way to Fund
State Government Programs

By Patrick M. McSweeney

In  the  September,  2004  issue  of  The
Virginia  News  Letter,  Michaux  H.
Wilkinson provided a detailed and useful

description of House of Delegates Bill  (HB)
5018, the controversial tax legislation enacted
at  the  2004 special  session  of  the  Virginia
General Assembly. That statute, among other
things, phases out certain income tax deduc
tions and increases the rates of state sales,
recordation and cigarette taxes. It is expected
to generate approximately SI.4 billion during
the  biennium  that  began  on  July  1,  2004.
Wilkinson also offered a useful account of the
events  leading  up to  the  enactment  of  HB
5018,  including  a  description  of  alternative
tax  proposals  rejected  by  the  General
Assembly at the regular and special sessions
earlier this year.

Wilkinson, who served as staff director
of  the  Commission  on  Virginia's  State  and
Local  Tax  Structure  for  the  21st  Century,
commended  Virginia  Gov.  Mark  R.  Warner
and State Sen. John Chichester in particular
for their roles in winning legislative approval
of HB 5018. This essay challenges the view
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that  enactment of  the tax increase and the
means used to achieve that result are com
mendable.

Not addressed or simply mentioned in
passing  in  the  Wilkinson  essay  were  two
related statutes. The other statutes are HB
5001, the appropriations act (or, as it is often
referred to, the "budget bill"), and Senate Bill
(SB) 5005, a statute limiting future appropri
ations to no more than S950 million each year
for car tax relief.  By the terms of the latter
statute, the new taxes authorized by HB 5018
could  not  be  imposed unless  and until  SB
5005 became law. It is important to consider
all three statutes because they were essentially
an interrelated package.

Wilkinson also does not consider several
important  issues  that  go  to  the  heart  of
Virginia's governing process.

The first and perhaps most important issue
not addressed in the Wilkinson essay is whether
the voters were deceived during the election cam
paigns of 2001 and 2003 by candidates, including
the governor and Senator Chichester, about their
positions on raising taxes.
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The  second  is  whether  such  a  large  tax
increase was warranted at all given both a recov
ering  economy  and  Governor  Warner's  claim
that state spending can be reduced by $1 billion
a year if recommendations of his Commission on
Efficiency and Effectiveness were implemented.

The third  is  whether  it  is  a  wise policy  to
allow the state budget to be held hostage by one
chamber to force the other chamber to raise taxes
rather than allow a tax increase to be approved or
rejected on its own merits.

The fourth is whether there is any effective
method  of  enforcing  constitutional  restrictions
on the method of  enacting laws when elected
officials  themselves  refuse  to  abide  by  these
restrictions, as they did here.

The Voters Were Deceived
During  the  2001  gubernatorial  campaign,

Warner  repeatedly  pledged  to  voters  that  he
would not raise taxes.1 He reneged on that cam
paign promise in November, 2003, when he pro
posed a $1 billion biennial tax increase and again
in  June,  2004,  when  he  signed  legislation
increasing taxes by $1.4 billion during this bien
nium.2 Although repeatedly pressed to do so, he
also refused to disclose his proposed tax increase
plan before the 2003 election,3 thus depriving
the  voters  of  an  opportunity  to  ask  legislative
candidates to declare whether they supported or
opposed the Warner tax hike. Several of the leg
islators who led the fight to increase taxes this
year assured voters during the 2003 primary and
general  election  campaigns  that  they  did  not
support a general tax increase. They conveniently
reversed themselves and announced support for a
tax increase once their reelection was assured.4

If  this  kind  of  political  misconduct  is  not
punished and corrected, it will inevitably under
mine our system of governance. The linkage of
trust between the voters and their elected offi
cials, which is essential to our system, cannot be
maintained  when  elected  officials  engage  in
deception and deliberate bypassing of the elec
torate.  When politicians  engage in  this  kind  of
behavior, they demonstrate contempt for the vot
ers. The very purpose of elections is frustrated
when  critical  information  is  withheld  from  the
voters before an election or when politicians say
one  thing  during  an  election  campaign,  but
something quite different  immediately  after  the
election.

Warner  now  insists  that  he  changed  his
mind about a tax increase because he didn't know
how severe the Commonwealth's fiscal condition
was until  after  he was sworn in as governor.5

This  rationalization  does  not  begin  to  justify
Warner's refusal to provide the voters with infor
mation  about  his  proposal  to  increase  taxes
before the 2003 election, which was long after he
learned of the Commonwealth's true fiscal con
dition  and  had  proposed  specific  spending
reductions to deal with it. If he was poorly served
by his predecessor, former Gov. James S. Gilmore
III,  because  Gilmore  withheld  vital  information
from  him,  Warner  should  certainly  understand
why voters are upset that he withheld vital infor
mation from them.

Warner argued that  he would not  disclose
his tax reform proposal during the 2003 election
campaign because the debate about tax reform
would then be reduced to soundbites.6 His solu
tion to the perceived danger of demagoguery was
to  leave  the  voters  totally  in  the  dark  on  an
important issue as they chose their elected repre
sentatives. This reflects contempt for the elec
toral process and for the voters themselves. The
unspoken premise in Warner's argument is that
the people are too gullible to be trusted with the
franchise.

Some proponents of the higher taxes argue
that no harm was done because opinion polling
showed public support for the actions taken at
the 2004 special session to increase state rev
enues.7 Public opinion surveys, however, are no
substitute for voting. Under the system of gover
nance  established  by  the  Constitution  of
Virginia, voters choose the governors and mem
bers of the General Assembly at periodic elec
tions. Representatives are not chosen and laws
are not made on the basis of opinion surveys. If
that were the case, the two regional referendums
in 2002 to increase the sales tax to fund trans
portation  projects  in  Northern  Virginia  and
Hampton Roads would never have been put to a
vote of the people of those regions because an
opinion poll taken months earlier showed over
whelming public  support  for  a  tax  increase for
transportation. Yet voters in each region voted by
a  wide  margin  to  reject  the  proposed  tax
increase.8

The Need for the Tax Increase
Was Never Established

Wilkinson  concluded  his  essay  by  saying
that Warner, Chichester and other proponents of
the tax increase enacted at the 2004 special ses
sion "merit recognition for their notable achieve
ment." This "achievement" should be examined
in its proper context. Before raising taxes, elected
officials have a duty to taxpayers to answer three
questions:  (1)  whether  the  new  or  expanded
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programs that prompt the demand for increased
spending are essential needs, (2) whether the rev
enues projected for the next biennium would be
sufficient  to  fund  some  or  all  of  the  new  or
expanded programs, and (3) whether any waste,
duplication or low priority programs can be elim
inated, thereby freeing funds for tax relief or new
or expanded programs.

The tax proponents made no genuine effort
to address these three issues. The need for the
new or expanded programs was simply assumed.
Opponents of the tax increase insisted that the
expected growth in revenues resulting from an
improved economy and other factors could fund
all  or  most  of  the new or  expanded programs
without the need to increase taxes, but this argu
ment was dismissed by tax proponents without
serious discussion.

The  Commission  on  Efficiency  and
Effectiveness, appointed by Warner shortly after
his inauguration in 2002, submitted its report to
the governor in December, 2002, recommending
actions that could save state government more
than $1 billion a year. After Warner ignored the
formal  request  of  the  House  of  Delegates  for
information  about  his  implementation  of  the
Commission's  recommendations,9  the  House
failed  to  pursue  the  opportunity  to  eliminate
wasteful  spending  as  an  alternative  to  raising
taxes.  So  predisposed to  a  tax  increase  were
Warner, Chichester and their pro-tax allies in the
legislature that they never seriously considered
spending cuts as an alternative. In light of these
failures, Warner and a majority of each chamber
of  the General  Assembly  hardly  deserve com
mendation.

Opponents of the tax increase also pointed
to the economic recovery already underway in
Virginia and the resulting increase in tax receipts
without a change in law as reasons for postpon
ing the proposed tax increase. Warner rejected
this argument, insisting that the idea of experi
encing the kind of economic growth needed to
generate the revenues projected in his budget was
simply  wishful  thinking.  Yet,  just  four  months
la ter,  Warner  announced  that  the
Commonwealth enjoyed a surplus of $324 mil
lion for the year that ended on June 30, 2004.1°
In fact, the true amount of cash in the state treas
ury at the end of fiscal year 2004 and available for
funding programs in fiscal year 2005 was $677
million. 11

Just  months  before  Warner  submitted  his
recommended  2004-2006  state  budget  in
December, 2003, he had complained to the news
media that they had given inadequate coverage to

the Commission's report  describing at  least $1
billion  in  annual  spending  reductions  which
could  be  implemented  by  eliminating  waste,
duplication and unnecessary state programs and
activities.!2 Instead of pursuing this course, the
governor chose to propose a tax increase to fund
approximately $500 million per year in new state
spending.  Even  partial  implementation  of  the
Commission's  recommendations  would  have
obviated the need to increase taxes.

The governor's refusal to prepare a budget
for 2004-2006 that incorporated spending cuts,
which he had insisted were achievable, was obvi
ously an element of his strategy to pressure the
General Assembly to enact a tax increase. The
governor  can  now have  it  both  ways.  He  has
achieved a significant increase in the size of gov
ernment through the increase in taxes, and he
can  still  implement  most  of  the  recommenda
tions of his Commission to free up as much as $1
billion annually  in  state funds for  new govern
ment programs he favors.

In addition to the $1 billion in spending cuts
claimed by Warner, there were other opportuni
ties to reduce spending by substantial amounts.
Just as one example, spending on highway main
tenance can be cut by tens or perhaps hundreds
of  millions of  dollars by statewide implementa
tion of a pilot  program involving privatization of
the maintenance of interstate and other highways
that has cut maintenance spending substantially.
During the process of preparing the state budget
for 2004-2006, none of these other opportunities
to eliminate waste and inefficiency by substantial
amounts were pursued.

Holding the State Budget Hostage
When  the  governor  submitted  his  recom

mended budget in December, 2003 for the bien
nium beginning on July 1, 2004, he predicated
the revenues likely to be available for state spend
ing during that period on the assumption that his
proposed tax legislation would be enacted essen
tially as he submitted it.

The governor was warned at  the time that
this mixing of an increase in taxes in the same
legislation that appropriated state revenues was
likely to cause an impasse at the 2004 session of
the  General  Assembly.  This  inclusion  of  a  tax
increase in the budget bill did indeed cause a leg
islative  impasse  that  could  have  resulted  in  a
shutdown of state government had it  continued
much longer. 13

Virginia has a much deserved reputation for
strong financial management. Much of the credit
is  due  to  the  discipline  imposed  by  the

The governor
'can now have it

both ways'
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Commonwealth's  executive  budget  process,
which involves the preparation by the governor,
and his submission to the legislature, of a single,
coherent  state budget every two years.I4 This
executive budget process functions well  only if
the governor provides information to the legisla
ture in a timely and useful manner as it decides
on the final content of the state budget. Under
the  Constitution  of  Virginia,  the  General
Assembly is ultimately responsible for appropri
ating all state funds, and it will defer to the gov
ernor  only  so long as he allows legislators  to
discharge their budget responsibility as they see
fit. When a governor fails to cooperate, legisla
tors  will  invariably  begin  to  prepare  their  own
budget.

The budget  bill  the governor  submitted to
the 2004 session for  the 2004-2006 biennium
was promptly rejected by the House of Delegates
because it violated a long Virginia tradition and,
in  the  minds  of  many  legislators,  the
Constitution's single object rule as expressed in
Article IV, Section 12 because it included more
than $1 billion in revenues not yet authorized by
law.  The  House  Appropriations  Committee
immediately stripped the governor's budget bill
of these additional revenues and began preparing
its own bill.

On Feb. 2, 2004, the House voted 71 to 27
to adopt House Resolution (HR) 2, which criti
cized the governor for his unprecedented action
of including a major tax increase in his proposed
budget  bill.  The  resolution  concluded  that  the
governor's  actions  interfered  with  the  legisla
ture's  ability  to  discharge  its  constitutional
responsibility and upset the balance and cooper
ative linkage between the two political branches
that is essential to sound financial management.

There is another strong tradition in Virginia
that will surely be lost if this tactic of including
tax increases in the budget process continues.
Unlike many other states, Virginia continues to
enjoy the benefits of a citizen legislature. This is
possible because legislators exercise commend
able discipline to complete their action on legis
lation within a few weeks each year.

That  discipline  was  undermined  in  2004
because of the insistence of the governor and the
leadership of the State Senate on departing from
the long tradition and wise practice of approving
a state budget by early March based on the exist
ing revenue stream. Instead, they demanded that
the House accept a tax increase of more than $1
billion per biennium before they would agree on
a budget.  The resulting  impasse between the
House and Senate caused the regular session to
be extended and a special session to be called,

adding several weeks to the usual period of leg
islative business.

Legislation to create new programs, to raise
taxes or to accomplish any object other than the
appropriation  of  currently  authorized  revenues
should not be tied to the budget bill. The pres
sure to adopt a state budget to avert a govern
ment  shutdown is  so  strong  that  the  governor
and legislators are tempted to attach other meas
ures to the budget that might not be approved on
their own merit. This practice, popularly referred
to as "logrolling," is the very evil that prompted
the adoption of  the Constitution's  single object
rule in 1851.

There is no assurance that the tax increase
would have been enacted this year if Governor
Mark  Warner  and  a  majority  of  the  Virginia
Senate had not  held the state budget hostage
until the House agreed to the tax increase. Tying
the proposed tax increase to the budget bill was a
tactic chosen by Warner and proponents of the
increase to force opponents to choose between
shutting down state government and continuing
their  opposition  to  higher  taxes.  Although  the
tactic worked, it  was not an example of  sound
policy,  good  government  or  constitutional  law
making.

The proper way to enact a tax increase is to
give  it  separate  consideration,  as  occurred  in
1986 when Gov. Gerald L. Baliles called a spe
cial session to consider his proposal to increase
taxes  to  fund  transportation.  If  legislators  vote
against a tax increase in a situation such as that,
the status quo is  not  affected and government
goes  on  as  before.  When  the  proposed  tax
increase is linked to adoption of a state budget,
however,  government  will  stop  functioning  for
lack  of  funding  if  legislators  reject  the  tax
increase. This kind of logrolling should never be
tolerated again because it leads to the enactment
of legislation that might not be approved if con
sidered separately. One of the reasons that fed
eral  budgeting  is  out  of  control  is  this  very
practice of  logrolling,  the prevalence of  budget
riders and the general absence of congressional
discipline  in  the  appropriation  process.  Virginia
should decline to follow that example.

Virginia Taxpayers Have No
Effective Recourse

The  three  bills  enacted  as  a  package
(namely, the tax increase, the cap on future car
tax reimbursements, and the appropriations act)
raise several constitutional questions. HB 5018,
the legislation to increase taxes, arguably violates
Article X, Section 7 by providing that revenues
from the increase in the sales tax rate are auto-
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matically appropriated every year, without action
by a future General  Assembly,  to counties and
cities to fund public education. SB 5005 arguably
violates  Article  X,  Section  7  and  the  constitu
tional principle that one legislative session can
not  bind  future  sessions  by  establishing  a
permanent  $950  million  annual  limitation  on
appropriations to local governments to reimburse
them for foregone car tax revenues. HB 5001, the
general appropriations act, arguably violates the
single  object  rule  of  Article  IV,  Section  12  by
including  provision  for  permanent  tax  credits,
which constitutes an object different from appro
priating state funds. These constitutional ques
tions should have been answered.

When  the  governor  and  a  majority  of  the
members elected to each chamber of the General
Assembly support legislation that appears to vio
late the Constitution, it is difficult for taxpayers to
obtain relief from a court. Judges are inclined not
only to defer to elected officials on the merits, but
also to throw out taxpayer challenges for proce
dural and other reasons unrelated to the merits.

This has a profound effect on our system of
accountability.  Without  the  ability  to  obtain
relief from a court when elected officials violate
the Constitution, citizens and taxpayers are left
with only one method of holding their represen
tatives to account—voting against the offending
officials when they run for reelection. Obviously,
that is an inadequate remedy for several reasons.
Officials who cannot run or choose not to run for
election again will not be affected. As for those
officials  who do  run  for  reelection,  the  conse
quences  of  their  unconstitutional  actions  may
already have been felt before the next election or
might be beyond correction once those actions
take effect.

The constitutional provisions that appear to
have been violated by enactment of  HB 5001,
HB 5018 and SB 5005 were approved by the
people  themselves  for  the  specific  purpose  of
restraining elected officials. These provisions are
rendered empty and meaningless unless the peo
ple  can  enforce  them  against  elected  officials
through  the  courts.  In  the  case  of  the  single
object rule of Article IV, Section 12, for instance,
the  people  must  be  allowed  to  obtain  judicial
relief to cure a budget impasse when one cham
ber refuses to accede to the demand of the other
that  a  measure  unrelated  to  the  budget  be
enacted and when that impasse continues until
government agencies and the courts actually run
out  of  funding  and  must  shut  down.  Without
timely judicial intervention in that situation, state
government  could  cease  to  function  at  all.  A
judicial  rule  that  courts  will  not  intervene  in  a

legislative  impasse  to  declare  what  the
Constitution requires leads to the absurd result
that one legislative chamber has the unchecked
power to shut down all three branches of state
government simply by refusing to adopt a state
budget unless a tax increase or other matter unre
lated to the budget is included.

Conclusion
The tax increase enacted in 2004 was utterly

unnecessary  if  the  streamlining  recommenda
tions  of  the  governor's  own  Commission  on
Efficiency and Effectiveness have merit. Neither
the governor nor any legislator has publicly ques
tioned the merit of those recommendations. The
governor  and  leading  proponents  of  the  tax
increase were unwilling to make their case to the
public  before  the  2003  election  and,  in  some
instances, shamelessly deceived the voters about
their  position.  The  tax  increase  proponents
ignored  the  Constitution  and  abandoned
Virginia's traditional and disciplined approach to
budgeting and lawmaking in general in their sin-
gleminded  pursuit  of  higher  taxes.  The  long-
term  damage  to  the  Commonwealth  from  this
heavyhandedness may not be fully appreciated
for years. Perhaps, the greatest damage is the
public's loss of trust in their elected officials.
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