Vol.

72,

No.

5

August

1996

The Freedom ofInformation Act:
Too Far or Not Far Enough?
...... .... ..... ..... . ..... by Forrest M. Landon . . .. . .... ... . . ... .........
Mr. Landon is executive director ofthe Virginia
Coalition for Open Government. He recently
retired as executive editor ofThe Roanoke Times.

L]une 1979, the Institute of Government,
predecessor of the Weldon Cooper Center for
Public Service, devoted a News Letter to "Freedom of Information in Virginia."
Clifton McCleskey, the Institute's respected
then-editor and director, and research assistant
Mary Jo Fields wrote what they doubtless
intended as an objective analysis of the state's
Freedom Of Information Act (FOIA).
The 1968 law, beefed up with General
Assembly amendments in 1976 and extended
to public higher education in 1979, sought to
guarantee Virginians a right of access to most
government information. The new provisions
had been heralded by FOI activists (including,
at the time, this former newspaper editorial
editor) .
McCleskey and Fields were clearly distressed. To them, public scrutiny posed big
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problems. They predicted burdensome, unwise
"costs" growing out of the explicit presumption of disclosure and the risk of financial
penalties for violators, the key provisions that
had been written into the law in 1976.
Taken as a whole, the News Letter said,
the statute would tightly restrict closed sessions
and sealed records, with disclosure exemptions
limited mostly to economic-development
deals, individual personnel cases, on-going criminal investigations, real estate matters and
"potential" (redefined in 1989 as "probable")
legal matters.
The law's "costs . . . loomed larger and
larger," the News Letter concluded, threatening public policy objectives just as important
as keeping government accountable or citizens
informed.
In some instances, they warned, public
officials could be hamstrung by laws making it
"difficult, if not impossible, to deal with certain
kinds of problems ... to find out what is negotiable and what is not, and to find bases for enough
consensus to get something accomplished."
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The exemptions
to FOIA
have multiplied.

In arguing for more latitude for those who
govern us, they voiced a sentiment, always in vogue
with some, that representative government often
works best when representatives are left alone.
Here's what they didn't foresee:
• How easy it would be for policymakers and
administrators quietly to circumvent the law.
• How infrequently the circumventers would
face legal challenge.
• How creative the foes ofFOI would prove in
drafting new exemptions, some broadly
worded.
• How long it would take to educate the public
and honest, well-intentioned public officials
about FOIA benefits.
• How often a citizen's fundamental rights could
get lost in conflicts- silly or substantivebetween journalists and government.
Today, more than 60 discretionary exemptions exist, within Virginia's FOIA and elsewhere,
allowing but not requiring state and local records
to be kept private.
State law recognizes three classes of official
records-those that must not be divulged, those that
need not but can be divulged, and all those that
must be divulged upon proper request. If records
need not be revealed, they usually are not.
Similarly, if a governing body need not but
can discuss something openly, it usually does not.
(There are more than two dozen closed-meeting
exemptions.) The result is predictable: Montgomery County's Board of Supervisors, to cite
but one example, had 105 executive sessions in a
recent year.
Elsewhere, administrators routinely provide
advance policy briefings to individual supervisors
or council members, 1-on-1, or 2-on-1. That circumvents FOIA's rule that when three or more
elected officials discuss public business, it must be
on the record, quorum or not.

EARLY

OBJECTIONS

McCleskey and Fields were concerned that "serious costs of the FOI Act arise from a shift in the
historic balance between two essential but difficultto-reconcile facets of representative government: (1)
the obligation of public officials to be responsive to
the needs or wishes of their constituents, and (2)
the obligation of officials to provide political leadership in identifying and finding solutions to
problems, including the building of political
support necessary to do so. They wrote:
As it has evolved, Virginia's Freedom of

Information Act reflects concern primarily with
the first facet at the expense of the second ...
A principal function of government is to
resolve social, economic, and political conflict,
or to get it channeled into acceptable courses.
By contrast, the mass media sometimes
appear to be primarily interested in discovering and reporting conflict.
Prior to the Sixties, as the authors noted, government at all levels generally had limited anti-secrecy
protections to matters of "special sensitivity," such
as property assessments. At the heart of the state's
FOI law, they acknowledged, was a "widespread
acceptance of the principle ofpopular sovereigntythe right of the people to control their government
and to shape it as they see fit." Spawning the new
rules, they noted, had been the Vietnam- and
Watergate-era abuses (and, in Virginia, the urbanvoter backlash that developed from almost 50 years
of rule, oft-times secret, by the Byrd Organization).
Possibly, the writers conceded, "elitish assumptions about who should be in control of Virginia's
governments" had guided previous policy. News Letter
readers were urged to "rethink (F 0 lA's) premises
and examine more carefully its implications and
consequences." Some benefits were acknowledgedbegrudingly, however:
• FOIA, as first enacted, had "undoubtedly contributed in important ways to better government
in the Commonwealth."
• The law "probably helped in some respects to
make public officials more sensitive to public needs
and wants ... less likely to abuse their power,
and ... less susceptible to improper temptations."
N ote, however, use ofthat qualifying word, "probably."
• "It is likely, too, that the public now has more
access than before to information about how the
public's business is carried on ... probably most
ofthe persons involved are better off." Note, again,
the tentativeness.
Clearly, the two writers were unhappy with the
whole concept ofstrong access rules mandating a presumption for openness. "In the final analysis," the News
Letterconcluded, an FOI law is "a poor substitute for
representation that is truly representative."
If elected and appointed representatives always operated in the public interest, we might
willingly return to the times that McCleskey/Fields
so aptly described-when running the government was thought to be almost exclusively the
responsibility of public officials, and they could
exercise their own discretion in how much to
involve the citizenry.
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Experience suggests otherwise.
Is there a downside to open-government rules?
Of course, especially if you are a public official
reluctant to admit not knowing fully about a new
issue and thus see openness as "inconvenient."
Conceivably we all pay a price at times for
candor and openness, just as McCleskey and Fields
argued. In the absence of real crisis, that price may
be a stalled political process, just as the News Letter
authors suggested-particularly when an office-holder
seeks only to obstruct, appeals to naysayers or
ducks making hard choices in public. That same
paralysis might or might not occur without publicity, with or without FOI laws, however.
The price also can be an occasional newspaper or televi ion report that exaggerates or unduly
focuses on preliminary conflict, omits context, fails
to dig below urface and offers no solutions or other
clear public service. But, as a Washington editorial
writer once observed, mistaken barking usually comes
with having a watchdog.
Alternatives are surely worse.
Government is supposed to work for us, and
we've simply got to rely on honest and conscientious journalists to help make sure it's doing that.
As we are frequently reminded by many in
government, citizens also have every right to expect
responsible media to tell them what government does
right, not just what it does wrong. This too should
be self-evident: If we're to make informed choices
with voting-machine levers, we've first got to work
harder as individuals to become informed. When
government policy gets hammered out in public,
each of us can participate in the decision-making
process.
Watching somebody make laws isn't always
pretty. But give citizens an opportunity for timely
input in crucial stages of lawmaking, and government effectively starts working for them. It works
that way for savvy influence-peddlers, lobbyists and
special interests; it needs to work that way for all.

U. S.

FOIA TRACED
TO THE .MCCARTHYERA
FOIA became law at the national level because trust,
alone, had proved misplaced.
Enactment followed an II-year struggle, led
first by Rep. John Moss, D-Calif., then by colleagues
in the Senate. As a freshman congressman, Moss
started to question the Eisenhower Administration's
labeling of federal employees as "security risks." He
wanted more information about McCarthy-era
allegations, and he couldn't get it.
Finall , on July 4, 1966, President Lyndon
Johnson-previously not an anti-secrecy champion-

signed into law what Moss so long had fought for:
the national government's first comprehensive openrecords mandate.
In 1974, in Watergate's aftermath, the law
got strengthened after Congress overrode Gerald
Ford's presidential veto.
The backers' intent was noble. Yet, even
today, U.S. records of consequence often do not
get opened on a timely basis-FBI files wrongly
opened by low-level White House operatives being
an obvious recent exception.
Last year, President Clinton ordered all classifiers of secret federal documents to "resolve doubts
in favor of disclosure."
Again, the intent was noble. We can only hope
actions match words.
Virginia's first FOI law, introduced in 1968
by Del. Roy Smith, D-Petersburg, almost died on
the floor of the House of Delegates, saved only by
overnight maneuvering that pitted Smith against Del.
Tom Moss, D-Norfolk, now the House speaker.
Already weak, it got watered down further in a
State Senate committee. In executive session, ofcourse.
Opponents denounced it as a muddle-headed
attempt to legislate the conscience of localities.
It was not until 1976 that then-Del. Gerald
Baliles, D-Patrick County, later to serve as governor, persuaded the Assembly to put teeth in its
earlier work. Added was an explicit admonishment
to courts and public officials that FOIA was to be
liberally construed to promote increased awareness
in government. Exemptions were to be narrowly
construed.
The intent was to ensure Virginians "ready
access to records in the custody of public officials."
But voluntary compliance did not always follow, as seen just this year in Martinsville and Wise
County, where circuit courts found local governments guilty of holding illegal closed meetings.
One can only hope that the Cooper Center's
new Local Government Officials) Guide to the Virginia
Freedom ofInformation Act-a resource that views
the act from the officials' perspective-will help
affirm that public business must be carried out in
public to the fullest extent possible.

The FOIA
should be
liberally
construed.

SOME CURRENT ISSUES
Today, many ofus see serious new threats to Virginia's
presumption of openness-and not just from some
local governments that bend or break the rules.
It is true that some recent developments have
supported greater access.
Court cases involving thousands of accused
felons, ages 14 to 17, were opened to the public,
starting in July.

3

University of Virginia NEWS LETTER

Citizens were empowered to learn the whereabouts of parolees. For $5, you can get a list for
your own zip code, for $37.50, the statewide list.
(If only such affordable access existed for all public
information!)
Agencies of state government hereafter must
design computer systems with public access in mind.
Computerized information must be indexedto help everybody know what data exist.
The Code of Virginia and the Virginia Administrative Code are being placed on the Internet
by the state itself, as mandated by the Virginia Code
Commission.
But many problems remain. New FOIA
exemptions, not always narrowly drawn, get introduced yearly in the Assembly. In just the last seven
years, FOI bills have increased almost eight-fold.
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Some of the current access issues:
The Virginia FOIA allows "reasonable" fees
for public records, but information-keepers
sometimes ignore the law and don't interpret
it narrowly. One state agency put a $6,000
price-tag on a computerized record, then
$3,000, after first trying to withhold it; private vendors peddle it for $1,000. Why should
we have to pay twice for public information
even when government is short of cash and
wants to hold down taxes? Is information, however collected or disseminated, not a basic
responsibility of government, to be paid for
by revenues from the same general fund that
pays for all other basic services?
Should all public documents be stored electronically, available online at no charge to anybody
with computer access? The Virginia Library
Association says yes; so do I. In a future of
"cybergovernment," will computerized records
suffice, ifbacked up and periodically renewed?
Or will hard copy also be essential, as some
public librarians and other archivists argue?
How much more time, if any, should local and
state government be given to computerize and
standardize records management, so that public
databases can be easily accessed? (When stuck
with insufficient data-processing funds, huge
stacks of paper records, outmoded computers
and limited computer skills, it's little wonder
that some public officials see requests for public
records as a big, expensive, time-consuming
inconvenience.)
As governments escape a paperwork or computer
swamp, what steps will still be needed to make
sure electronic data is kept in generic format and
proprietary software does not frustrate citizen
access? And will legitimate exempt information
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be blocked out right from the beginning to avoid
individual privacy intrusions or needless later
expense for what should be routine recordsearching?
When, if ever, should public interest override privacy protections? Should individuals having
legitimate privacy concerns be permitted to "optout" ofpublic-information databases, especially those
involving driver's licenses and motor-vehicle
records? Congress thinks so; others fear that highway abusers wrongly might gain anonymity.
Should a Virginia inmate's medical records
remain private even ifa prisoner waives her rights
to privacy, alleges poor medical treatment, permits relatives to disclose medical information, yet
is barred from talking to a reporter, as evidently
occurred in July?
Should the Department of Corrections be allowed unilaterally to say what the public can
learn and when it can learn it, about what goes
on inside taxpayer-built prisons? Are more laws
really needed just to re-establish reasonable
ground-rules for face-to-face media interviews
with inmates? Governor George Allen rightly
notes, "the taxpapers are the owners of Virginia government." That being true, why are
case-by-case restrictions permitted even when
security issues are absent?
Student judiciary systems set up to investigate
youthful misbehavior are investigating and
judging serious student-on-student crime in
secret campus proceedings. Is that appropriate? To make matters worse, the Virginia
Supreme Court has just ruled unanimously that
FOIA's exemption for scholastic records permits
Fairfax County to keep secret the voting tallies
in a student election. How ludicrous.
Should a citizen have a "normal expectation to
privacy" when making a 911 call, particularly if
the citizen has waived that right? Strangely, a Surry
County judge has said yes, thus blocking public
examination of a tape made Nov. 21, 1995
between a 911 dispatcher and a woman whose
19-month-old child was choking. The child
later died.
When a local council, school board, or board of
supervisors illegally holds an executive session to
discuss broad policy issues, should offenders face
mandatory court costs (now left to a judge's discretion)? Should such costs be paid from public
or personal funds? Should existing penalties, now
capped at $1,000, be stiffened? Although previously ruled out by the legislature, should recorded
minutes be required in all closed-door sessions
for subsequent inspection in the event of legal
challenge?
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~GINL4'S

(MISSING) PLACE

IN CYBERSPACE

On the technology front, Virginia lags.
A big setback occurred in June when Attorney General Jim Gilmore said that in his
opinion a Wise County clerk of courts could not
put records on the Internet. The clerk, Jack
Kennedy Jr., a former state legislator, wanted to
use new technology to offer around-the-clock
access to his court's public information; the law,
argued Gilmore, seemed implicitly to prohibit
it. Yet the law contains no express prohibition.
(The code section cited by Gilmore, which spells
out many clerk duties, even requires elected clerks
to set fees high enough to pay for computer maintenance and replacement-a rule that's at odds
with FOIA, and makes absolutely no sense in the
Internet world.)
Other states and some federal agencies are going
on-line with computerized public information at an
impressive pace. California's legislature has leaped
into cyberspace, enabling people to "subscribe" to
an automated electronic information service. It uses
email to alert an interested citizen when even a slight
status change occurs in pending legislation. Florida
maintains an electronic database of campaign contributions as a Web site, accessible by any citizen
with a computer and a modem.
When information first went digital, it was
expensive to store, expensive to retrieve, available
only to a few. Pressures increased for centralized
government control. Anxieties grew that freedom
of the press ultimately might be in the hands of a
few large media owners.
Now, in the wired future we're beginning to
glimpse, the very opposite is occurring. In homes,
offices and public libraries, modem-equipped computers can obtain and disseminate information
world-wide, instantaneously. Courts or legislature
willing, any court clerk can make public information accessible 24 hours a day, seven days a week.
But the full potential of these new technologies can
be realized only if there exists a genuine predisposition toward disclosure of all important information.
In a se se, of course, information overload
already threatens us in the Information Age. What's
needed, however, is quality information-information that is timely, significant, and thus publicly
beneficial.
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NEW COALITION

The Virginia Coalition for Open Government has
been formed to help foster greater understanding
of the citizen's basic rights of access, whatever the
public information, whatever the proceeding.

Our organization will seek to be a public conscience
with respect to the state's access issues; we hope to
provide a wake-up call for all Virginians who want
more governmental processes out in the sunshine.
Patterned after effective, low-cost partnerships
in Florida, Texas, Georgia, New Mexico, Iowa,
California, and elsewhere, we are a non-partisan,
nonprofit foundation. Our efforts will be sharply
focused at the local and state level, thus avoiding
any overlap with the fine work of the Thomas
Jefferson Center for Freedom of Expression in
Charlottesville or the Institute for Bill of Rights Law
at the College of William & Mary.
Tax-exempt contributions will pay the bulk
of our costs. Start-up funds have been provided by
media organizations, and modest dues ($10 for students, $25 for other individuals, $100 for nonprofit
organizations) will help cover costs for our oneperson staff.
No government funding will be accepted.
Policies will be set by an unpaid board of directors
that represents the public, the Virginia Press Association, the Virginia Association of Broadcasters,
the Virginia Library Association and others.
Statewide conferences, regional workshops,
publications, year-round research efforts and an interactive Internet site all are tentatively planned
to help buttress the Coalition's educational effort.
Lobbying efforts will not exceed IRS limits
for nonprofits. Legal activity primarily will involve
background research and Amicus Curiae briefs in
lawsuits having statewide impact.
The Coalition will explore the feasibility
of establishing a statewide FOI "horline" to aid
all citizens, not just reporters from small newspapers who now access it. (Elsewhere, such
networks are staffed by First Amendment lawyers, often as a public service. In Florida, where
14 lawyers participate, 40 percent of the calls to
the First Amendment Foundation's toll-free FOI
number are originated by individual citizens; in
New Mexico, where the state's Association of
Counties is a member of the state's Foundation
for Open Government, one in every two FOI
calls is from citizens.)
Fortunately, few of Virginia's public officials
are against civic virtue. Our challenge is to make
open government a civic virtue.
Which, of course, it is.
Ask Aaron Smith, treasurer of the Salem
Taxpayers Association, who used FOI to find out
how much a neighboring town had subsidized its
9-hole municipal golf course-to help in his push
for a Salem referendum on the same topic.
Ask Del. Bob Marshall, R-Prince William
County, who used FOI to get tapes of the

A coalition
for Open
Government
in Virginia.
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Northern Virginia Roundtable's closed-door meetings at George Mason University
The fight for information is not just a
librarian's fight, not a newspaper's fight-but the
public's fight.
In a landmark Richmond Newspapers case
involving court access, the U.s. Supreme Court
observed: "People in an open society do not demand infallibility from their institutions, but it
is difficult for them to accept what they are prohibited from observing."
Early on, James Madison understood that
public oversight was essential to democratic government. That's why he introduced the First
Amendment to the U.s. Constitution-providing what Chief Justice John Marshall described
in 1819 as merely the "great outlines" of our
political system.
Madison's birth date-March 16-is Freedom of Information Day in Virginia, as formally
recognized by the 1991 Ge~erfll Assembly: the
request of the Virginia Library Association ~nd
the state's press ·asso'ti~tion. In paying tribute to
Madison's strong open':govetnment beliefs, the
modern-day Assembly h~~p,ed re-emphasize the
enduring relevance of our earliest core values.
These days, not too much happens on
March 16. We ought to change that. It's my hope
that our new Coalition will help reaffirm the
importance ofFOI Day, perhaps with classroom
activities, writings, speeches and public ceremonies. We need to honor modern-day James
Madisons, educate a new generation of
Virginians about access rights and help people
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better understand how to use the laws that we have.
The Wall Street Journal, editorializing recently
about immigration, observed: "The more light that
can be shed on back rooms, the better."
James Madison would agree-although he
struck some secret deals to acquire Florida.
Thomas Jefferson would agree-although he
paid some secret bribes to Indian chiefs for land.
Exactly where to draw the line on government
secrecy is not always clear. But, like the Journal's
editorialist, founders knew the inherent evils of
secrecy.
So do we. •

For further information on this topic:
The Local Government Attorney's
'. Association, Inc., in cooperation with the
- . 'Cooper Center, recently published the Local
, Governm(nt Officiall Guide to the Virginia
Freedom of Information Act) written by
Roger C. Wiley, ,f9rmer senior assistant
attorney general for the Commonwealth.
The Guide sets forth all the major provisions of the Virginia FOIA governing
citizens' access to the meetings of public
officials and their records.
To order a copy of the Guide,
call 804-982-5704.
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