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Virginia's adherence to the legal doctrine known
as the Dillon Rule has long been controversial.
Critics of the Dillon Rule, claiming that local
governments are hamstrung by a lack of au
thority, have called for relaxing or bringing an
end to the Commonwealth's use ofDillon. The
Dillon Rule was much talked about by the
Constitution Revision Commission when the
present Virginia constitution was written in the
late sixties. And now, two decades later, it is
being examined by the Governor's Advisory
Commission on the Dillon Rule and Local Gov
ernment, appointed this year by Governor
Wilder.!

The simple argument of this News Letter
is that before Virginia alters or abandons the
Dillon Rule, it ought to get good answers to
several questions:

• What exactly are the problems that stem from
the Dillon Rule?

Raben M. de Voursney
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• Is there really a deficit in local government

authority? And, if so, is the problem a lack
of authority in general, or with authority in
particular areas ofpublic policy, local govern
ment structures, and government operations?

• Do the problems with Dillon affect all local
governments, or is their impact confined?

• IfVirginia were to abandon the Dillon Rule,
what would replace it? Would moving to home
rule solve the problems said to result from
Dillon? At what cost, if any?

• Should a change, if needed, be implemented
by a broad statutory or constitutional provi
sion or through some other means?

DLLON'S RULE & HOME RULE
The municipal law doctrine referred to as the
Dillon Rule was penned by a 19th-century Iowa
judge, John F. Dillon, who later become a fed
eral judge, Columbia University Law School
professor, author of a major text on municipal
law, New York corporate lawyer, and president
of the American Bar Association. 2

Writing in an era oflocal government cor
ruption and shaky local government finances,
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1udge Dillon opined that local governments are
mere tenants at will of the legislature. In a passage
familiar to students ofAmerican state and local gov
ernment, Dillon wrote:

It is a general and undisputed proposition of
law that a municipal corporation possesses and
can exercise the following powers, and no
others: first, those granted in express words;
second, those necessarily or fairly implied in
or incident to the powers expressly granted;
third, those essential to the accomplishment
of the declared objects and purposes of the
corporation-not simply convenient, but
indispensable. Any fair, reasonable, substan
tial doubt concerning the existence ofpower
is resolved by the courts against the corpora
tion, and the power is denied.3

Boiled down, this means that local governments
can do only those things they are specifically em
powered to do.

1udge Dillon beat out a competing legal doc
trine-known today as home rule-articulated by
a Michigan judge, Thomas M. Cooley.4 While the
doctrine of home rule has been stated in a variety
of ways, it has consisted of two strands:

1. imperium in imperio (state within a state)-says
that a locality can do anything that is ofa purely
local character or not inconsistent with state law
or policy.

2. devolution ofpowers-stands Dillon on its head
and says that a locality can exercise any power
not expressly denied to it.5

Virginia's embrace of the Dillon Rule is not
the product of any express statement of policy or
single, considered policy decision. Nowhere does
the Virginia constitution or Code ofVirginia con
tain a single, explicit provision that establishes Vir
ginia as a Dillon Rule state. Instead, Virginia's ad
herence to the Dillon Rule seems to have emerged
over time in court decisions. Indeed, a review of
19th-century court decisions shows that the rule was
being applied before Judge Dillon gave it his name.C

The first explicit mention ofDillon appears to have
been in the Court's 1896 decision in Winchester v.
Redmond.?

Therefore, the Dillon Rule is less a formal
state policy than an approach to judicial interpre
tation. To get a distinct statement of Dillon, one
needs to look at judicial opinions like the Virginia

2

Supreme Court's decision in Tablerv. Faiifax County.

Virginia follows the Dillon Rule ofstrict con
struction concerning the legislative powers of
local governing bodies. The Dillon Rule pro
vides that local governing bodies have only
those powers that are expressly granted, those
that are necessarily or fairly implied from ex
pressly granted powers, and those that are
essential and indispensable.8

LCAL GOVERNMENT
DISCRETION
Since th contr0ver fryer Dillon reve-wes a-round

the adequacy of local government discretionary
authority, would-be reversers of Dillon ought to
consider how much discretion localities already have.
On the surface, it appears that the Code ofVirgin
ia bestows considerable leeway on localities. Sec
tion 15.1-839 ofthe Code, for example, makes a broad
grant of police powers to municipalities:

A municipal corporation shall have and may
exercise all powers which it now has or which
may hereafter be conferred upon or delegated
to it under the Constitution and laws of the
Commonwealth and all other powers perti
nent to the conduct of the affairs and
functions of the municipal government, the
exercise of which is not expressly prohibited
by the Constitution and the general laws of
the Commonwealth, and which are necessary
or desirable to secure and promote the gen
eral welfare of the inhabitants of the munici
pality and the safety, health, peace, good
order, comfort, convenience, morals, trade,
commerce and industry of the municipality
and the inhabitants thereof, and the enumera
tion ofspecific powers shall not be construed
or held to be exclusive or as a limitation upon
any general grant of power, but shall be
construed and held to be in addition to any
general grant of power.

The Code sections embodying the Uniform Char
ter Powers Act (sees. 15.1-837 to 15.1-9°7) then take
fifteen pages to list powers that municipalities and
charter counties can incorporate into their charters
by reference.

The grant of broad discretion is not limited
to municipalities. The Code provides that "Any
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county may adopt such measures as it may deem
expedient to secure and promote the health, safety
and general welfare ofthe inhabitants ofsuch county,
not inconsistent with the general laws of this Com
monwealth" (sec. 15.1-510). The General Assembly
also has granted to county governing bodies the same
powers and authority as municipal governing
bodies, except those powers contained in the Uni
form Charter Powers Act (Va. Code, sec. 15.1-522).

One recent assessment of the discretion avail
able to localities can be found in the March/April
1990 edition of this News Letter. In that article,
"Home Rule in Virginia: Perception and Reality,"
Dick Hall-Sizemore and M.H. Wilkinson catalog
the areas in which local governments enjoy au
tonomy. at er than rec' e w ey sai ,let me
repeat their conclusion that "While Virginia remains
nominally a Dillon Rule state, the legislature has
been generous in granting local governments dis
cretionary authority to address both internal and
interlocal issues" (p. 8).

Then too, as Hall-Sizemore and Wilkinson
point out, the General Assembly over the years has
amplified local discretion. For example, the 1988
and 1989 sessions of the General Assembly consid
ered 317 bills that affected local government authority
in four areas: financial powers, functional author
ity, personnel policies, and structural organization.
In each area, a clear majority ofthe bills passed served
to expand local authority. In his testimony to the
Dillon Rule Commission, Wilkinson presented data
for the 1991 and 1992 Assembly sessions showing
the same pattern. 9 Admittedly, this broadening has
come in fits and starts, in small, cautious steps. But
the thrust has been to confer more discretion.

One telling body of evidence concerning lo
cal government discretion in Virginia can be found
in a report b the U.S. Advisory Commission on
Intergovernmental Relations (ACIR). Eleven years
ago, ACIR ranked the 50 states according to the
amount of autonomy possessed by each state's lo
cal governments. In this 50-state comparison,
Virginia's cities ranked 9th. Counties ranked 13th.
Combined, Virginia's local governments ranked 8th.
Virginia, a Dillon Rule state, ranked 8th. Io ..

Despite adhering to the Dillon Rule, Virginia's
courts have been willing to recognize that localities
possess wide discretion, especially in exercising their
police powers:

• In Ticonderoga Farms v. County ofLoudoun, the
Virginia Supreme Court upheld the county's
authority to enact a solid waste ordinance,

saying that the county's power to prohibit land
fills implies its power to regulate landfills. In its
decision, the Court stated:

When the State, in the exercise of its po
lice power, enacts certain regulations, a
political subdivision may, if it acts within
its delegated powers, legislate on the same
subject unless the General Assembly has
expressly preempted the field. II

• In Resource Conservation Management, Inc. v.
Board ofSupervisors ofPrince William County,
the Virginia Supreme Court held that the county's
authority to enact a zoning ordinance included
the authority to prohibit private ownership of •
debris landfills and that the Virginia Waste
Management Act did not preempt the local regu
lation of waste management. I2

In Stallings v. Wall, the Supreme Court upheld
the City ofVirginia Beach's adoption ofa handgun
permit ordinance as falling within the city's
police powers. I3

U OF DISCRETIONARY
AUTHORITY
Before tinkering with Dillon, policymakers should
find out what 'localities do with the powers they •
have. It is one thing to have discretionary author
ity; it is something else to use it. How many locali
ties fully exercise the discretion they now have is
unknown. Finding out what use localities make of •
the powers they have might offer some insight into
what they would do with more discretion if they •
got it.

In fact, localities may not feel that they need •
or that it would be wise to obtain a major, across
the-board expansion of their formal home rule pow
ers. They did not want them when the 1971 Con
stitution ofVirginia was adopted. I4 And while they •
might like to see some changes, as a group they •
may not want to see wholesale changes now.

One sign that localities may not be all that
bothered by Dillon's Rule has to do with county •
charters. Since 1985 counties have been permitted •
to apply for charters and acquire the powers speci
fied in the Uniform Charter Powers Act. To date,
just two counties-Roanoke and Chesterfield-have
obtained charters. Perhaps the powers to be gained •
from obtaining a charter are so feeble that the ben
efits do not outweigh the effort required. But one •
would assume that if there were a hardy appetite •
for more discretion, more counties would try to
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obtain charters. Indeed, the very fact that counties
are able to obtain charters is itself a sign that

: Virginia does give its localities options.
Then too, there may be some extra powers

• local governments would be just as happy not to
• have-powers they might not exercise if they got

them. Taxation is one example. In 1989 the
General Assembly authorized Northern Virginia

: localities, subject to voter approval, to impose an
income tax to finance transportation needs. No

: jurisdiction has acted to impose such a tax.
Another important question relates to this issue

of what localities do with the discretion they now
• have. And that is, do localities already offer satis-
• factory levels of public services?

Governing bodies in Virginia have the au
thority to set local property tax rates-a freedom
that would be the envy oflocal governments in many
other states. How localities tax themselves relative
to their resources is a telling indicator of how pre
disposed they are to use extra authority. Without a
doubt, most localities do a good job and try hard

: within the limits of their resources. But some lo
calities coast along on a tax rate of 40 or 50 cents
and make an effort that could be described charita
bly as modest.

Recently, some localities have filed suit at
tacking disparities in state education funding. In
1992 the General Assembly voted additional funds
for at-risk children that will flow disproportionally
to poorer school divisions. While year-to-year com-

• parisons in state and local school funding should
be made cautiously, it appears that at least some
localities, while complaining about being
underfunded, cut local funding when they got more
state money.

If it turns out that localities do not supply an
• adequate level ofservices, then a determination should
• be made about the degree to which any shortcom

ings are due to a lack of authority, a lack of re
sources, or a lack of effort.

DLLON'S RULE & HOME RULE:
ARE THEYDIFFERENT?

• Time and again, Dillon's Rule and home rule are
described as polar opposites. In both theory and

• practice, however, the distinctions are far from clear
cut. On the theoretical plain, in many areas ofpublic

• policy and governmental management, no one would
• want to create a pure home rule or a pure Dillon

Rule system. Presumably, no one would urge a
system of local governments with 136 cities and

4

counties (to say nothing ofalmost 200 towns) each
doing its own thing. No one would want 136 dif
ferent building codes, 136 different financial reporting
systems, 136 different social services programs or
education standards. Nor would anyone urge that
13 6 localities march lock step to carry out a
uniform set of policies and procedures dictated in
Richmond.

Even the most fervent home rule proponent
would exempt major realms of public policy.
Presumably, home rule advocates are not calling
for local discretion in protecting individual liber
ties. They are not talking about local autonomy vis
a-vis the state's criminal or commercial law. They
are not contesting basic elements of state policy like
the standards of quality. They are not tal ing a out
problems that cut across local boundaries. They are
not talking about policy areas where localities re
ceive substantial state funds.

What home rule advocates do talk about is
local government structures. Should a locality be
able on its own to adopt a council-mayor form of
government? Should it have been up to state law
makers to say whether localities could elect school
board members? Should the City ofRichmond have
been able to change the length of council
members' terms without going to the General
Assembly? These advocates also talk about a locality's
ability to organize its own personnel systems and
internal operations. They talk about taxing and
borrowing authority. And they talk about areas like
land use, where localities have a big responsibility.

The answer to the question ofwhat localities
should be able to do and how much autonomy they
should have rests somewhere between state control

. and local autonomy. So the real question is here
to draw the line. Dillon Rule or no Dillon Rule,
there is going to be an issue of how much
discretionary authority localities should have.

More evidence that Virginia's use ofthe Dillon
Rule and home rule are not antithetical or mutu
ally exclusive can be found in expert commentaries
suggesting that Virginia operates under a kind of
disguised or undeclared home rule. For example, a
recent urvey of county government in the United
States published in the 1989 Municipal Year Book
identifies Virginia as a home rule state. 15 In another
example, a 1968 William and Mary Law Review
article describes Virginia as having "legislative home
rule."I6

Writing in this News Letter over twenty ye.ars
ago, when the COlnmission on Constitutional
Revision made its report, Weldon Cooper
acknowledged that Virginia's localities do not
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possess constitutional home rule. But he describes
the "special law charter" as a "procedure for ob
taining the reality if not the form of local home
rule." Observing that "powers to act, in the discre
tion of the local governing body, have been gener
ously delegated by legislative grant," Cooper writes
that "Virginia municipalities over many years past
have been granted an extraordinary list of broad
powers and therefore may be said to possess home
rule in the actual meaning of that word." In a point
pertinent to the present discussion of Dillon, Coo
per observes that "the Virginia system should be
measured in terms of the results achieved."I?

When legal theory gives way to practice in the
real world, the distinction between the Dillon Rule
and hom rul is especially murky. The evidence of
the U.S. ACIR report mentioned earlier shows that
local governments in Virginia enjoy more discre
tionary authority than local governments in a number
of states that have formal home rule provisions.

How can that be? Well, for one thing, the
blessings of home rule are mixed. What the legisla
ture gives with one hand, it can take away with the
other. No one should get too enthused about a
doctrine that says localities can exercise any respon
sibilities that they are not specifically prohibited
from exercising. Under home rule, the General
Assembly would be almost certain to come up with
a long list of things that localities could not do.

Any doctrine that says localities can do what
they want to with respect to purely local functions
will always be hostage to what the legislature or
courts determine is a purely local function. A pre
cept that says localities can do anything that does
n~t conflict with statewide policy is bound to run
headlong into the problem of defining which poli
cies are statewide and which are purely local.18 Since
government in Vir inia is completely "inter
governmentalized," it is hard to identify areas that
are wholly local. And in the areas that matter most
areas like authorizing new techniques to regulate
land use-judges and legislators are almost certain
to find statewide policy issues.

Moreover, just because Virginia is a Dillon
rule state does not mean that the legislature is
inhospitable to requests for charter changes or other
special acts. The General Assembly has shown
itself to be receptive when dealing with housekeep
ing changes or other changes when a local
community and the members ofits governing bodies
are united. It is willing to go along with changes
that are not perceived to be departures from sound
practices. Nor, as noted above, has the General
Assembly been loath to broaden local government

discretion in general. However, if faced with a de- :
parture from Dillon, the legislature may be prompted :
to take defensive action restricting local authority.

For local officials who have to gao hat in :
hand to Richmond to plead for a charter change or :
special act, home rule may be seductive. That is,
until they have to submit charter changes to the :
voters or are threatened by law suits over local :
actions. When that is reckoned for, a permissive :
General Assembly looks mighty good.

Let me sum up this point by asking a :
question that policymakers ought to be able to an
swer before moving to home rule: When push comes
to shove, as a practical matter, would a Virginia :
under home rule be any different from a Virginia •
under Dillon's Rule? And, if so, how?

So WHAT'S THE PROBLEM?
Iflocalities already possess a fair amount ofautonomy :
under the Dillon Rule, and if the distinction
between the Dillon Rule and home rule is not
clearcut, what is the problem that calls for relaxing :
or outright abolishing Dillon? Any major change
in Dillon's Rule would involve a shift in the legal
underpinnings of local government in Virginia. So,
before Virgini~ns make such a change, they need
to be clear about what problems they intend to solve.
They need to be sure that the treatment matches
the disease.

In my view, the problem we hear so much
about is not with the Dillon Rule in general; the
problem is with the Dillon Rule as it applies to
particular public policy issues. The biggest com
plaints have been heard time and again. Plainly,
there are issues relating to land use regulation and
the differences in taxing and borrowing powers
between cities and counties. But once you set those
few issues aside, other issues do not seem to be such
a big deal.

To be sure, some problems arise from the
inconvenience of having to get legislative approval
to make housekeeping changes. And there are prob
lems about the need to get special legislation to change
local structures. But these problems are secondary.
Indeed, ifit were not for a few areas, I wonder whether
Dillon's Rule would be the subject of debate.

Even ifone accepts the premise that the Dillon
Rule is flawed, would moving to home rule be a
solution? The very issues that raise questions about
the Dillon Rule also would be contentious if :
Virginia were a home rule state. The land use is
sues like vesting, impact fees, and transferable

Much of the furor
about Dillon's Rule
grows out of
frustration and is an
argument about
perceptions and
symbols rather than
specific, widely held
grievances.



University of Virginia NEWS LETTER

development rights that have come before the General
Assembly in recent years involve issues ofstatewide
importance. It is doubtful that the legislature would
ever concede that such issues were ~ntirely local.
And under home rule, whenever statewide
interests are involved, fetters are placed on local
discretion.

Moreover, even the most salient issues may
be problems for only some ofVirginia's cities, coun
ties, and towns. Land use powers are an issue in the
areas that are undergoing rapid growth: the
Loudouns, the James Cities, and the Chesterfields.
I doubt that the citizens of Dickenson County are
overwrought because they cannot impose impact
fees or implement a program of transferable
development rights.

To make a facetious suggestion: since many
of the cases involving the Dillon Rule have come
from Northern Virginia, one way to end the wran
gling about Dillon's Rule would be to grant state
hood to Northern Virginia.

To get a fix on what the real problems are,
before making any broad changes, state policymakers
should systematically and comprehensively survey
local officials to find out what aspects of the Dillon
Rule give them the most trouble. Where a particu
lar area is mentioned repeatedly, a special inquiry
should be conducted to discover the magnitude of
the problem and whether it results from an unwar
ranted limitation on local authority. Policymakers
should not rely just on unsubstantiated complaints
made at public hearings-complaints that may not
even be related to the Dillon Rule. They should
not confuse Dillon Rule issues with issues like the
desirability of recodifying Title 15.1 of the Code of
Virginia (a good idea, but one that is not strictly
related to the Dillon Rule). By using this approach;
the legislators should be able to find out what's broken
and take steps to fix it.

Beyond looking at the policy areas that are
the subject ofcomplaint and the local governments
for which Dillon is an issue, policymakers should
review the local legislation considered by the
General Assembly over the past several years to
determine why requests for local legislation arise.
Does local legislation arise from a lack of basic
authority? or uncertainty about existing authority
due to the Dillon Rule? Or is local legislation the
result of other factors: e.g., cautious lawyers
advising local governments to get specific autho
rizing legislation "just in case." Or are requests for
special legislation just a case of passing the buck?

Policymakers also should consider whether,
as critics charge, the General Assembly is clogged

by the volume of local legislation that results from
. Dillon. Thoughtful, professional observers of the
General Assembly have offered evidence that leads
to a different conclusion. In his testimony to the
Governor's Advisory Commission, R.J. Austin
observed that of the 1,724 bills introduced in the
1992 legislative session, just 108, or 6 percent, were
referred initially to the Senate Local Government
Committee and House Committee on Counties,
Cities, and Towns; 33 of those bills involved
charters. Austin also cited the Hall-Sizemore and
Wilkinson study of the 1988 and 1989 sessions in
which it was found that only 317 bills (or II.3 per
cent of the total) involved local government
authority.I9 (Personally, I will be more concerned
about legislative overload when the General Assembly
stops celebrating the triumphs of the high school
basketball teams or memorializing winners of the
national basket-weaving contest.)

So what is all the fuss about? My feeling is
that much of the furor about Dillon's Rule grows
out of frustration and is an argument about per
ceptions and symbols rather than specific, widely
shared grievances. Policymakers have their work cut
out for them to sort out the real issues from the
sound and the fury.

At their most strident, Judge Dillon's critics
in local government argue that, because of Dillon's
Rule, localities are shackled by state control. Now
you can understand their upset. Being a local
government official is a tough, thankless job. Faced
with all the problems of governing, local officials
sometimes need an excuse for why they cannot get
things done. There may even be instances where
crying Dillon may be disingenuous-where local
officials hide behind Dillon to explain why they
have not done what they did not want to do in the
first place. Judge Dillon becomes the whipping boy
for the troubles of local government.

HoME RULE OR HOME RUIN?
Virginia's local governments differ markedly in needs,
institutional capabilities, and financial resources.
Before proposing any change in Dillon's Rule,
policymakers should find out which localities have
the capacity to exercise more discretion. Why con
fer broader land use powers on a rural locality that
lacks a zoning and subdivision ordinance; where
there are no growth pressures; where the ability to
administer broader powers would fall on an already
overburdened county administrator or city or town
manager?
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Why liberalize the authority of localities that
lack the fiscal wherewithal to discharge their present
responsibilities? The idea of discretionary author
ity without fiscal capacity is bankrupt.

Indeed, conferring more discretion on cities
and counties with limited fiscal capacity may be a
setup, an excuse for the state to cut back services
and resources. Awarding more discretion could raise
citizen expectations that cannot be met. Home rule
could become home ruin.

If Virginia is going to make major additions
to local discretion, it should either take local differ
ences into account or say how localities will get the
money to go along with increased responsibilities.

In making recommendations for change,
olicymaker i ht want to em loy some classifi-

cation of localities. Here I do not mean the out
moded distinction among counties, cities, and towns
or the old distinction between cities of the first and
second class. Instead, I mean a new classification
based on institutional and fiscal capacity that is
related to size, density, and resource base. Although
there has been some mischief in other states when
legislatures have cl~sified local governments, a sound
grouping might get around some of the problems
that could follow from a blanket relaxation of the
Dillon Rule.

ErrING DILLONINPERSPECTIVE
Policymakers should put the problems surround
ing Dillon's Rule in perspective. The issues
surrounding Dillon are perplexing. But once you
recognize that Virginia operates under a kind of
legislative home rule, that a big part of the prob
lems surrounding Dillon per se are inconsistency
and indeterminacy in court decisions, you may de
cide tbat tbe problems with Dillon's Rule are modest
compared to other issues facing local governments.
Compared to overhauling Dillon, far more could
be gained by taking other actions: authorizing
additional revenue sources and reducing local
reliance on the real property tax, for example.

RVERSING DILLON:
THE ccHOlVTO" QUESTION

The fact that the Dillon Rule in Virginia is not
rooted explicitly in the constitution or Code could
make it hard to reverse Judge Dillon. At bottom,
the Dillon Rule in Virginia should be viewed as an
approach to statutory interpretation. It is judges

doing what at least some judges do naturally: that
is, interpreting laws narrowly, especially when stat
utes are detailed and specific.

An example of this is the 1985 Dillon rule case
of County Board ofArlington v. Brown.2o In that
case, the Virginia Supreme Court ruled that the
county did not have the authority to lease to a de
veloper some county-owned land used as a parking
lot. Although the statute set forth a number ofmeans
by which a county could acquire and dispose of
property, leasing was not mentioned as one of the
means by which property could be conveyed. More
over, a parallel statute pertaining to municipalities
did explicitly mention leasing. Therefore, given the
language of the law and the difference in the treat
ment of counties and cities, it is not
surprising that the court ruled as it did. 21

The court's use of Dillon is also a matter of
judges doing what judges do when legislative
intent is clear because the legislature has acted
decisively. When the state legislature has expressed
itself as clearly as it did in defeating bottle deposit
legislation, it should not be surprising that judges
are unwilling to imply powers that the legislature
did not intend to convey.22

Some ofDillon's critics have called for adopting
explicit constitutional or statutory language creat
ing home rule pr relaxing Dillon. 23 The appeal of
such an idea, with its direct simplicity, is under
standable-adopt a blanket provision and let na
ture take its course. Yet the outcome may not be
automatic. How could you ensure that a blanket
provision containing a shift in presumption would
be applied in specific instances? Although there may
be value in making a shift in presumption, what
would a new explicit statement ofpolicy in the Code
do that would go beyond the language of secs 15.1
510 and 15.1-839?

Other states whose constitutions or statutes
include formal home rule provisions certainly are
not free from problems relating to local authority.
The experiences of those states should be studied
carefully before Virginia moves in the saIne direc
tion. To repeat Cooper's 1969 comments, "It is
doubtful that this approach would provide any greater
degree ofactual, not cpnstitutional, home rule than
exists at the present time."

Instead, the solution to such problems would
be to do a better job of legislative drafting. Simply
put, lawmakers should make sure that statutes are
not written so narrowly as to unduly restrict local
authority. Legislators should remember that when
they specifY numerous conditions under which a
locality may act, their failure to specifY a condition

Conferring more
discretion on cities
and counties with
limited fiscal
capacity could raise
citizen expectations
that cannot be met.
Home rule could
become home ruin.
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granting counties
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powers as cities.
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will be construed to mean that the legislature did
not wish to convey such a power. The court
decisions cited earlier indicate that the Court will
recognize local discretion when there is no state pre
emption or where the pertinent statutes are not highly
detailed. 24

Iflocalities find Dillon a problem, they could
help themselves, where they have not already done
so, by remodeling their charters. One reason the
City of Richmond has to make an annual trip to
the General Assembly to get approval for house
keeping changes is because its lengthy charter is overly
detailed.

One thing is certain. IfVirginia were to switch
from Dillon to home rule, the Code of Virginia
would have to be revised. As Jack Austin observed
in his testimony cited earlier, the legislature or
somebody else would have to conduct "a thorough
review ofcurrent statutory arrangements" to "make
some determination as to what would be included
within the grant ofpower to local governments and
what limitations would be written into the Code."
A period of uncertainty would follow while all
parties wait to see how the litigation that will
inevitably arise from changes in local authority is
resolved by the courts. If policymakers are inclined
to make a change, they should weigh both the costs
of the uncertainty during any transition and the
benefits likely to result.

CNCLUSION
How much discretion local governments have will
be an issue whether Virginia is a Dillon Rule or a
home rule state. Virginia's local governments
already enjoy a fair measure ofdiscretion, especially
when compared to other states. And over time, as
conditions have changed, the legislature has granted
more authority to localities. When push comes to
shove, local governments may prefer to deal with a
friendly General Assembly than face the voters.

As policymakers review the question of local
government authority, they ought to eschew an
interesting but fruitless preoccupation with fine spun
legal abstractions. Instead, policymakers ought to
look for specific areas where local authority may be
wanting. They should zero in on the matters that
are bones of contention. They should focus on the
real and avoid the hypothetical.

In doing so, policymakers should recognize
that the legislative and judicial climate within the
state and the willingness of local governments to
exercise broader powers are just as important as

legalisms. They should remember that the differ
ences in need, resources, capacity, and effort found
among localities are striking.

Let me be clear. I am not opposed to the adop
tion of a blanket home rule policy. But, I doubt
such an action would change very much. I certainly
do not see it as a panacea for local governments.
Indeed, when the dust settles, the world might not
look all that different, and some might wonder
whether the effort was worthwhile.

Unquestionably, there are areas ofpublic policy
where local government discretion should be broad
ened. One such area is local land use controls. To
echo the Local Government Attorneys ofVirginia:

The time has come to ta e a compre nsiv
look at the powers granted to localities to regu
late land development and its effects on
every public service, from public education
to public roads. While the state considers land
use a local issue, it has significantly limited
local freedom to develop an adequate response
to the pressures and costs of growth. 25

I also believe that localities should be given
greater discretion to shape their own governmental
forms and structures within parameters set by the
General Assembly. The Code already allows a county
to change the size of its governing body and the
system ofelection it uses (district, at large, or mixed).
This kind of discretion should be extended to cit
ies and towns, and it should be liberalized for all
localities. There simply is no good reason for the
state to exert tight controls over matters like meet
ing times or term lengths.

Moreover, local government discretion shoutd
be widened in minor policy areas or in housekeep
ing or internal administrative matters. A local
government should not have to go to Richmond to
get the authority to use design-build for a construc
tion project, require the posting of a bond to
guarantee the completion of a park facility, enter
into mutual aid agreements for fire and rescue
services, create a storm water facility, use wire transfer
of public funds, or impose a fee for calling police
to a loud party for the second time. All of these
matters have been cited by the Local Government
Attorneys as examples of how Dillon's Rule has af
fected their localities. 26 One would think that the
General Assembly would be just as happy to be rid
of minor or nuisance legislation.

In addition, consistent with similarities in their
roles and responsibilities, the powers granted to
counties and municipalities should be equalized.27



Strictly speaking, this is a matter of equity across
kinds of localities, not a Dillon Rule issue. N ever
theless, much ofthe controversy surrounding Dillon
could be eliminated by granting counties the same
taxing and borrowing powers as cities. Moreover,
the powers granted municipalities in the Uniform
Charter Powers Act should be available to cities,
counties, and towns alike-and without applica
tion to the General Assembly.

Over the years, the Commonwealth has been
well served by its system of local governments. Al
though the system is not problem free, it stacks up
favorably with arrangements in other states. In seeking
to improve the system, policymakers should deal
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