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While legally adhering to the
Dillon Rule, the Commonwealth

has afforded its local governments
significant discretionary authority

in both internal affairs
and external relations.
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son is executive director of the Commission. The authors are in
debted to Ms. Claudia T. Salomon, currently a student at Ox
ford University and a rising senior a"t Brandeis University, for
her research assistance with this article.

A fundamental and recurring issue between states
and their local governments is the degree of dis
cretionary authority to be
accorded localities. Local
officials publicly chafe at the
limitations placed on their
a i ity to act, while state
legislators, responding to
different constituencies and
statewide concerns, often feel
compelled to take actions that
constrict local authority.

The Commonwealth of Virginia is no exception
to this rule. The Virginia Municipal League, as part
of its 1990 legislative program, asserted the need for
localities to have the authority "to manage their own
affairs free from federal and state interference." Not
long after that policy statement was issued, a General
Assembly study group, reacting to citizen concerns,
unanimously recommended the adoption of a state
constitutional amendment limiting local real estate
assessments to annual increases of no more than 8

percent. These conflicting actions manifested the
abiding tension that characterizes the issue of the
appropriate degree of local discretionary authority.

To increase their breadth of local discretionary
authority, local governments in Virginia, and the as
sociations that represent them, have in recent years
advocated that Virginia abandon its adherence to the
'Dillon Rule,' a legal principle which holds that all
local governmental activities must be founded upon

express state constitu tional or
statutory provisions. Oppo
nents of this principle con
tend that adhering to the
Dillon rule enervates local
governments by instilling in
them a reticence to act and a
caution born of the uncer
tainty of their legal authority.
Many in Virginia see the for

mal reversal of the Dillon Rule as an indispensable
step toward freeing local governments from the shack
les of state control and releasing their creative ener
gies to address effectively their concerns.

This News Letter will explore briefly the tenets
of the Dillon Rule, alternative theoretical approaches
to the powers of local government, and the degree
of de facto discretionary authority actually accorded
Virginia's local governments. A review of these
issues reveals that, despite Virginia's continued formal
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It is difficult to
contend that any
state has exceeded
Virginia in the
breadth of
discretionary powers
bestowed on its
localities to address
interlocal and
regional concerns.
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• adherence to the Dillon Rule, local
• governments in the Common-
• wealth have fared well in terms of
• discretionary authority-and they
• are unlikely to experience any pro-
• found expansion of that authority
• even if the Commonwealth altered
• the basic legal framework currently
• governing its state-local relations.

• Legal Framework

Local governments are generally
considered creatures of the state

• and, thus, their powers and author-
• ity are defined and limited by the

state. This principle describing the
• legal relationship between a state
• and its localities was set forth in

stark terms by Judge John F. Dillon,
• a nineteenth-century jurist and
• author of an early leading commen-
• tary on municipal law. Dillon,

whose position on this issue has
• been confirmed several times by the

U.S. Supreme Court, wrote:

It is a general and undis
puted proposition of law that
a municipal corporation
possesses and can exercise
the following powers, and no
others: First, those granted
in express words; second,
those necessarily or fairly
implied in or incident to the
powers expressly granted;
third, those essential to the
accomplishment of the de
clared objects and purposes
of the corporation-not sim
ply convenient, but indispen
sable. Any fair, reasonable,
substantial doubt concerning
the existence of the power is
resolved by the courts against
the corporation, and the
power is denied.1

To circumvent this broad
restriction on local governmental
initiative, more than forty states

1John F. Dillon, Commentaries of the Law
• ofMunicipal Corporations, 5th Ed. (New

York, 1911).

have either established provisions
in their constitutions or enacted
statutes to increase the discretion
ary authority of their local govern
ments. Where these provisions offer
broad authority to local govern
ments, they are colloquially de
scribed as establishing 'home rule'
conditions.

Two general approaches
have been used by states to estab
lish a 'home rule' environment for
local governments. The first ap
proach has been labeled imperium
in imperio (Le., a state within a state).
Under this arrangement, state con
stitutional or statutory provisions
seek to reserve to the state's politi
cal subdivisions exclusive author
ity to deal with specified areas of
concern, often defined as those
'local' or 'municipal' in nature.
Local governments may adopt and
amend their charters and exercise
authority free of state constraint
with respect to issues that are 'lo
cal' or 'municipal.' The breadth of
these terms inevitably requires
judicial interpretation, however, so
the imperium in imperio approach still
leaves the scope of local authority
subject to determination by the
state's judiciary.

The second approach to es
tablishing home-rule conditions for
localities grew out of dissatisfaction
with implementing the imperium in
imperio concept. Courts, at times,
tended to construe narrowly the
grant of authority to local govern
ments, thus severely constricting
their ability to function. In addition,
as the problems that governments
had to grapple with became more
complex, the distinction between
1ocal' and 'non-local' issues became
harder to delineate.

In response to these prob
lems, states began adopting what
is termed the 'devolution of pow
ers' approach. This framework
entails enacting either state consti
tutional or statutory provisions
which specify that localities are
authorized to carry out any func
tion or exercise any power, as long
as that action has not been expressly

forbidden or preempted by the
legislature--and, of course, does not
conflict with the state constitution.
The devolution approach, then,lit
erally reverses the Dillon Rule.
However, the devolution of pow
ers approach is not beyond the
reach of the state's judiciary nor, if
founded upon statute, that of the
legislature.

National Context

To evaluate local discretionary
a tlthe-rit:Y"in~irginia, it-is+-Reeessary
to consider the scope of such author
ity in other states. Comparisons are
difficult, however, because states
vary widely in their use of overlap
ping layers of local governments
and special districts, state assump
tion of responsibilities, and other
governmental arrangements. Some
appreciation of the comparative
degree of local governmental au
thority in Virginia, however, can be
obtained by examining state-local
relations in Illinois, a state often
cited as offering the greatest latitude
to its local governments.

The 1970 Illinois constitution
has been described as providing
lithe most liberal grant ofautonomy
to local governments in the coun
try."2 Summarizing such auton
omy, one experienced commenta
tor has observed that the Illinois
constitution allows communities in
which home rule applies to N exer
cise, on their own authority, any
power that the General Assembly
could grant to non-horne-rule com
munities."3 This home-rule author
ity enables localities to act without

2 Tanis J. Salant, County Home Rule:
Perspectives for Decision-Making in Ari
zona (Tucson: Office of Community and
Public Service, University of Arizona,
1988), p. 75.

3James M. Banovetz and Thomas W.
Kelty, "Home Rule: The Aftermath of
a Revolution," in Banovetz and Kelty,
eds., Home Rule in Illinois: Image and Re
ality (Springfield, Illinois: Sangamon
State University, 1987), p. 4. Empha
sis in original.



specific legislative authorization
and permits them to override cer
tain state regulations that would
otherwise affect them.

Certain constitutional provi
sions, howe er, restrict home-rule
prerogatives by denying localities
the authority to (1) tax income or
license for revenue without legis
lative authorization, (2) define or
punish felonies, and (3) incur debt
payable from the proceeds of prop
erty taxes if it matures more than
forty years after its issuance. More
significantly, the Illinois constitution
allows the egis ature, y simp e
majority vote, to reserve exclusively
to the state any power otherwise
within the ambit of local govern
ment authority.

The Illinois constitution does
not make home-rule status available
to all localities. For municipalities,
the constitution bestows home rule
status automatically (subject to re
jection by local referendurn) on all
cities and villages with populations
over 25,000; but home-rule status for
smaller municipalities is subject to
local initiative and voter approval.
Counties, on the other hand, are per
mitted to ac ieve home-rule status
by adopting a form ofgovernment
that provides for a chief executive
elected on a countywide basis.

Currently, approximately 108
municipalities (out of almost 700
eligible jurisdictions) and only 1
county (Co k County) operate as
horne-rule units of government in
Illinois. Since most (67) of the horne
rule municipalities and Cook
County automatically qualified for
that status when the new
constitution went into effect, other
jurisdictions obviously have not
rushed to obtain that standing.4 In

4 These data have been provided
principally by James M. Banovetz,
Director, Division of Public Adminis
tration, Northern Illinois University,
through various publications and
communications. These research
materials are available through the
office of the Virginia Commission on
Local Governmen t.

sum, the actual degree of local dis
cretionary authority in Illinois
remains susceptible to legislative
constriction and subject to the de
sires of the local electorate.

Virginia Context

In contrast to the home-rule pro
nouncements of more than forty
states, Virginia remains legally
committed to the Dillon Rule.
Addressing this issue frontally in
1975, the Virginia Supreme Court
asserted t at "regar ess of its fate
in other jurisdictions, Dillon's Rule
remains in effect in this state."s A
decade later, the court reiterated
that position and explicitly stated
its implications:

Virginia follows Dillon's Rule
of strict construction and its
corollary. The powers of
county boards of supervisors
are fixed by statute and are
limited to those powers con
ferred expressly or by neces
sary implication.6

Supporting those findings by
the Virginia Supreme Court is the
fact that considerable attention was
focused upon several specific home
rule proposals when the state's
current constitution was being
developed. In 1969 the state's con
stitutional revision commission
recommended that cities and those
counties with populations in excess
of 25,000 be allowed to adopt and
amend their own charters, subject
only to the general laws of the state
and approval by local referendum.

S Board of Supervisors of Fairfax County
v. Horne, 216 Va. 113, 117 (1975).

6 County Board of Arlington County v.
Brown, 229 Va. 341,344 (1985). Al
though the court restricted its language
to coun ties because of the facts of the
case, there is no doubt that the princi
ple also applies to cities and towns. See
Note, "Dillon's Rule: The Case for
Reform," 68 Virginia Law Review 693
(1982).

The commission also recommended
that each chartered locality be per
mitted to "exercise any power or
perform any function which is not
denied to it by [Virginia's] Consti
tution, by its charter or by laws
enacted by the General Assem
bly...."7 These proposed constitu
tional provisions would have, in
effect, reversed the Dillon Rule and
formally established home-rule con
ditions in Virginia. The General As
sembly, however, declined to accept
these commission proposals.

The Virginia Municipal
eague ( L) and the irginia

Association of Counties (VACO),
two associations representing Vir
ginia's counties and municipalities,
opposed the proposals to grant
constitutional home rule to Vir
ginia's local governments. VACO
observed that the General Assem
bly had historically granted local
ities the authority they needed, and
that charters granted to munici
palities by special legislation had
proven to be effective instruments
for that purpose. VACO expressed
concern that the revolutionary
constitutional proposals would
inevitably result in a period of un
certainty about which local powers
were not denied by the state's
constitution and laws, and that such
uncertainty would necessitate
clarifying action by the courts and
the legislature. More significantly,
VACO feared that the proposed
constitutional home-rule provisions
to permit local governments the
authority to exercise any power or
to perform an y function not
expressly prohibited by the con
stitution and laws of the state could
set in motion defensive measures
by the legislature that, in the end,
would actually diminish local

7 The Constitution of Virginia: Report of •
the Commission on Constitutional Revi
sion to His Excellency, Mills E. Godwin, •
Jr., Governor of Virginia, the General As
semblyof Virginia, and the People of Vir
ginia, Jan. 1,1969 (Charlottesville, Va:
Michie Company, 1969) pp. 213-33.
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In two spheres of
functional activity
land development
controls and environ
mental protection
state concerns are
prompting a
legislative reluctance
to extend local
discretionary
authority.
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authority in relation to what then
existed.s

In brief, VACO was con
cerned that egregious actions by
some jurisdictions would result in
legislative constriction of the author
ity of all. Notwithstanding these
reservations expressed two decades
ago, both VACO and VML now
endorse reversing the Dillon Rule
and moving toward home rule
conditions in Virginia.

While Virginia remains a
Dillon Rule state, the General
Assembly has been quite responsive
to local concerns and has accorded
local governments considerable
discretionary authority. This con
tention is supported by a 1981 study
of the U.S. Advisory Commission
on Intergovernmental Relations
(ACIR), which concluded that only
seven states in the nation extended
greater discretionary authority to
their local governments, considered
collectively, than Virginia in terms
of financial powers, functional
authority, personnel policies, and
structural organization. Further, it
is difficult to contend that any state
has exceeded Virginia in the breadth
of discretionary powers bestowed
on its localities to address interlocal
and regional concerns. Under
existing general law provisions,
Virginia's local governments can
jointly provide services; operate
joint schools and school facilities;
share elected constitutional officers;
jointly appoint and employ
ministerial officers; collaboratively
construct, maintain, and operate
capital facilities; maintain joint
planning commissions; and esta
blish joint independent authorities
for undertaking a variety of public

8Virginia Association of Counties, ''The
Concept of 'Home Rule' and Virginia
Local Government" (March 6, 1969).
Although at the time no Virginia coun
ties had special act charters, VACO
anticipated having such available
under the new constitution. Two Vir
ginia coun ties (Chesterfield and
Roanoke) now function under charters
granted pursuant to the new
constitution.

activities (e.g., water and sewerage,
recreation, transportation, economic
development).

In terms of more funda
mental changes in interlocal rela
tions, the general law of the Com
monwealth allows municipalities to
waive their authority to annex in
exchange for revenue-sharing
agreements or other purposes
deemed beneficial to their interests;
permits towns to waive their option
to become cities for the authority to
annex solely on the basis of munici
pal volition; enables cities to revert
to town status for purposes of re
integration with the adjoining
county; and affords localities a
variety of options for consolidating
with adjoining jurisdictions. More
over, the 1990 session of the Gen
eral Assembly continued to sanc
tion new approaches to interlocal
concerns by authorizing the estab
lishment, subject to voter approval,
of the first 'regional' government in
Virginia.

In sum, while legally adher
ing to the Dillon Rule, the Common
wealth has afforded its local
governments significant discre
tionary authority in both internal
affairs and external relations.

Local Discretionary Authority

The extent of local discretionary
authority in Virginia can be exam
ined more closely by reviewing the
four areas of analysis included in
the 1981 ACIR study: financial
powers, functional authority, per
sonnel policies, and structural or
ganization. In each area, the exist
ing constitutional and statutory
provisions under which Virginia's
localities currently operate should
be considered, as well as the Gen
eral Assembly's recent reactions to
the current concerns of the state's
political subdivisions.

The General Assembly's
reaction to contemporary issues
involving local discretionary
authority can be measured by

examining the fate of legislation
introduced during the 1988 and
1989 sessions. During those two
sessions 317 bills merit consider
ation. As Table 1 shows, each bill
can be categorized as expanding
local discretionary authority, con
stricting such authority, imposing
a positive state mandate, or having
no effect on local prerogatives.

Financial Powers

Not surprisingly, the state has
imposed the most significant
constraints on local authority in the
realm of financial powers. Al
though there is no state-imposed
cap on county, city, and town
property tax rates, as there is in
many states, limits do exist on the
local optional sales and use tax,
business license tax, local automo
bile license fees, and the local
consumer utility tax. In addition,
counties are limited in their ability
to levy transient occupancy and
meals taxes--two areas in which the
General Assembly has only recently
granted counties any power to tax.
That action, together with the 1989
authorization given to some local
ities (subject to approval by local
referendum) to levy an income tax
for financing transportation
projects, indicates the legislature's
willingness to extend local taxing
authority, albeit incrementally and
with caution.

In addition to statutory
restrictions on taxing authority,
Virginia places constitutional
constraints on the ability of its
localities to incur debt. But the
practical significance of some
constraints might be questioned.
For example, the state constitution
limits the total general obligation
debt of a municipality to 10 percent
of the assessed value of its real
property. However, no Virgirua city
reported such debt in 1988 (the latest
data available) that exceeded half
the constitutional limitations.
Moreover, when this constitutional
debt limit was lowered in 1980 from



Note: The following types of bills were excluded from this analysis: tax exemption
bills; duplicate bills; bills that were not passed but the provisions of which were
incorp.orated into other bills; and bills granting entirely new charters.

Table 1
1988-89 Virginia State Legislation
Concerning Local Governmental Authority

Total Bills No. Passed Percent Passed

Finance 94 62 66.0
Expansion 71 45 63.3
Constriction 17 14 82.4
Imposition of Mandate 4 1 25.0
No Substantive Impact 2 2 100.0

Functional 145 86 59.3
Expansion 103 67 65.0
Constriction 19 4 21.1
Imposition of andate 11 5 45.4
No Substantive Impact 12 10 83.3

Personnel 28 15 53.6
Expansion 15 9 60.0
Constriction 3 1 33.3
Imposition of Mandate 5 0 0.0
No Substantive Impact 5 5 100.0

Structural 50 44 88.0
Expansion 12 12 100.0
Constriction 0 0
Imposition of Mandate 1 0 0.0
No Substantive Impact 37 32 86.5

18 percent to 10 percent, localities
did not oppose the change.9

While counties do not have
a similar cap on the amount of debt
they may incur, the constitution
does prohibit them from issuing
general obligation bonds unless
they have been approved by refer
endum. This referendum require
ment is waived, however, for reve
nue bonds, short-term debt, and
bonds issued for school construc
tion and sold to the Literary Fund
or other state entity. The referen
dum requirement, nevertheless,
significantly limits the bonding
capacity of counties. Before issu
ing bonds for major projects, county
officials must consider not only the
need for the facilities and the rele
vant financial issues, but also the
political atmosphere and likelihood
of voter approval. ,Also, they must
usually go to some lengths to edu
cate voters on the need for the pro
posed bonds.

The constitution does allow
counties to avoid this necessity of
having a referendum for each bond
issue by permitting them to be
treated in the same manner as
municipalities for borrowing pur
poses. While this choice must itself
be approved in a referendum, three
counties have done so (Prince
George, Isle of Wight, and Wythe).

In recent years the General
Assembly has reacted with ambiva
lence to ro sals concerning local
discretionary authority. As Table
1 indicates, the legislature during
the 1988 and 1989 sessions consi
dered 94 bills affecting local author
ity in financial matters. Of the 71
bills that would have expanded
local discretionary authority, the
legislature passed 45, or 63 percent
of the total. Of the 17 bills propos
ing a constriction of local financial
authority, the legislature passed 14,
or 82 percent of the total.

Perhaps more significant for

9 At least 10 cities have charter provi
sions that place additional restrictions
on their incurrence of debt. These
provisions, however, can properly be
seen as locally imposed constraints.

local governments was the legisla
ture's reaction to tax measures.
Although not shown separately in
Table 1, 39 of the 71 bills expand
ing local financial powers called for
increased local taxing authority, and
22 of those measures were enacted.
Further, 9 of the 17 financial bills
proposed constricting local tax
authority, with 8 enacted.

Not all the legislation affect
ing taxation and financial authority
was of equal significance. Two of
the measures that were enacted
significantly expanded local taxing
authority, permitting counties to
enact a meals tax and, for the first
time, allowing selected localities to
levy a tax on income. In extending
these authorizations, however, the
legislature did impose significant
restrictions on their use. The county
meals tax was capped at 4 percent,
and its imposition (except for certain

specified localities) was conditioned
on voter approval. The authority
to levy an income tax was limited
to fOUf counties and six cities, was
capped at 1 percent, and was subject
to approval by local referendum; the
tax's proceeds can be used only for
transportation-related activities.
Nevertheless, the authorization for
the local income tax was a
watershed event offering some of
Virginia's local governments access
to a source of revenue not available
even to the Illinois home-rule
localities.

Functional Authority

The constitution and laws of Vir
ginia, as those of all other states, im
pose an array of basic functional
responsibilities on local govern
ments. For example, cities and
counties are made responsible for
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providing services like education,
public health, and welfare, while all
Virginia localities are charged with
planning and managing their own
development. Beyond these posi
tive mandates imposed by the state,
localities have traditionally been
granted considerable discretionary
authority concerning the scope and
nature of functions performed for
their residents. For those localities
with charters (a set of political
subdivisions including all munici
palities and two counties), the Code
of Virginia sets forth an array of
provisions, encompassing expan
sive powers, that can be incorpor
ated into local charters by reference.
In addition, numerous provisions
in the Code of Virginia authorize
all localities, including those
without charters, to undertake
functions on behalf of their
residents.

During the 1988 and 1989
legislative sessions, the General
Assembly considered 103 bills
proposing to expand local discre
tionary authority. It approved 67
of those measures, or 65 percent of
the total, while enacting only 4 of
the 19 bills that would have con
stricted that authority. Never
theless, in two spheres of functional
activity-land development con
trols and environmental pro
tection-state concerns are prompt
ing a legislative reluctance to extend
local discretionary authority and, in
instances, have resulted in the
imposition of additional state
mandates.

Even with respect to devel
opment controls, however, local
governments did achieve notable
gains during the 1989 session. For
many years, counties and cities had
requested the General Assembly to
authorize them to use two types of
measures for obtaining from devel
opers part of the costs of the pub
lic facilities (e.g., improved roads,
schools, parks) made necessary by
their projects. One such measure,
the proffer system of zoning, had
been available only to a limited

number of Virginia localities; the
1989 legislature extended it both to
all localities experiencing at least a
10 percent growth in population
since the preceding census and to
jurisdictions contiguous to such
high-growth localities. The legis
lature also authorized local govern
ments in Northern Virginia to
impose 'impact fees' on developers
for road construction and improve
ments. Proffers are offers of either
land or cash that are voluntarily
extended to local governments by
developers as part of the rezoning
process, while impact fees are
imposed directly on all developers,
as a condition for the actual devel
opment of property.

Even with this significant
expansion of local authority to
control development, the General
Assembly has clearly indicated that
it intends to oversee carefully local
land use actions. During recent
sessions the General Assembly has
refused to authorize a transferable
development rights program, even
for specified localities. Further, the
1990 session of the General Assem
bly enacted several measures that
will restrict the capacity of local
governments to downzone prop
erty for the purpose of restraining
development. One measure, while
having the immediate effect of
reversing specific downzoning
actions in Fairfax County, will apply
only within districts established to
obtain private support for road
improvements; the other, which
establishes a definition of vested
rights for property owners, will
have a statewide impact.

In the area of environmental
protection, the General Assembly
has enacted measures that impose
actions on localities and, in so doing,
it has restricted local prerogatives.
In 1988 the legislature enacted the
Chesapeake Bay Preservation Act,
which imposed on those local gov
ernments in the Tidewater area
significant standards affecting the
zoning and development of land,
to protect the Chesapeake Bay and

its resources. The legislature also
enacted a measure requiring locali
ties to devise a plan that will result
in the recycling of 25 percent of their
solid waste by 1995, while it de
feated legislation that would have
given local officials more control
over the regulation of underground
storage tanks and over the siting of
septic tanks. In each instance, the
legislature, reacting to an issue con
sidered to be a matter of significant
statewide concern, acted to con
strain local options.

Personnel Policies

The state has established a number
of statutory requirements that re
strict local discretionary authority
in the area of personnel policies.
Included in such state requirements
are those mandating that every
locality with fifteen or more em
ployees establish both a personnel
system (containing at least a clas
sification and uniform pay plan)
and a grievance procedure compa
rable to that of the state and sub
ject to approval by state officials.
State law also prohibits localities
from engaging in collective bargain
ing and public employees from
striking. In addition, every local
ity with a population over 5,000
persons must provide its employ
ees with retirement benefits either
through the state's retirement sys
tem or thro gh anoth r program
offering benefits equal to at least
two-thirds of those from the Com
monwealth. State law also imposes
training standards for certain local
personnel, such as those in law
enforcement and emergency medi
cal services.

A part from these basic
parameters, local governments in
Virginia appear to enjoy a com
paratively high degree of discre
tionary authority in managing their
personnel. The 1981 U.S. ACIR
study concluded that Virginia
granted its cities and counties
substantially more discretionary
authority in personnel management



than did Illinois. Moreover, the
General Assembly in recent years
has not shown any proclivity to
constrict local prerogatives in the
area of personnel management.
During the 1988-89 legislative
sessions, the General Assembly
considered fifteen measures ex
panding local discretion in the area
of personnel management and
enacted nine, while it considered
three bills constricting that author
ity and approved only one.

Structural Organization

As in the other three areas of analy
sis, state constitutional and statu
tory provisions impose constraints
on the structural options of local
governments. Most notable, per
haps, are the constitutional require
ments that all counties and cities
have sheriffs, commonwealth's
attorneys, clerks of court, commis
sioners of revenue, and treasurers
(unless abolished pursuant to local
referendum), and that alternative
forms of county government be
approved by vote of the local elec
torate. In terms of other major struc
tural constraints, local governments
operating under charters are not
free to amend those instruments but
are required to have each change,
regardless of its insignificance,
approved by the General Assembly.
Due in large part to state constraints,
the 1981 U.S. ACIR study found
that, with respect to structure, lo
cal discretionary authority in Illinois
for both cities and counties ex
ceeded that in Virginia.

Nevertheless, Virginia does
afford its localities significant
structural latitude. First, the gen
eral laws of the state establish
alternative forms of county govern
ment that can be adopted with voter
approval. Second, the General
Assembly has traditionally granted
most requests for charter amend
ments that would alter a locality's
structural arrangements. Third, in
terms of local electoral arrange
ments, the general law of the state

authorizes a county governing
body, by its own volition, to change
its size (from 3 to 11 members) and
method of election (by district, at
large, or combination). Fourth, the
general law of the state offers local
governments an array of structural
alternatives for extending services
to their residents, including the
creation of special service districts
and independent authorities, as well
as joint action with neighboring
jurisdictions.

Finally, in terms of basic
changes in structural arrangements,
t e genera aws of t e ommon
wealth establish processes by which
qualifying towns and counties can
become cities, cities can revert to
town status, and local governments
can consolidate pursuant to a vari
ety of options. It is difficult to con
tend that any state would provide
its localities with greater discretion
ary authority to structure their re
lations with neighboring jurisdic
tions than has Virginia.

Recent sessions of the Gen
eral Assembly also suggest an
inclination on its part to grant local
governments the discretionary
authority they seek with respect to
structural issues. During the
1988-89 legislative sessions, 12 bills
were introd uced calling for
expanded local discretionary
authority in the area of structure,
and each was enacted. Not a single
bill was introduced proposing that
this authority be constricted.
Moreover, the 1990 session of the
General Assembly, in a precedent
setting action, enacted legislation
establishing for the Roanoke area,
subject to voter approval, the first
'regional' government in Virginia.

Practical Aspects
of the Home-Rule Issue

The issue of horne rule and local
discretionary authority is not an
abstract concern of interest solely
to political theorists. Significant,
pragmatic concerns are at stake in

drawing the line of demarcation
between local and state authority.
Advocates of home rule contend
that imbuing local governments
with broad grants of authority in
creases their vitality, facilitates citi
zen involvement in public issues,
promotes the education of residents
in civic matters, and reduces aliena
tion from government. Proponents
also assert that increased local dis
cretionary a uthority facilitates
experimentation in addressing pub
lic concerns and increases the pros
pect of developing expeditious so-
utions to sue concerns. n a i
tion, they insist that broad grants
of discretionary authority reduce
the energy consumed at both the
local and state level in enacting
measures of limited significance,
thereby freeing the legislature to
devote its attention more appropri
ately to policy and programmatic
issues of statewide concern.

In buttressing the argument
for reversing the Dillon Rule in
Virginia, advocates point to the
increased sophistication and com
petence of local governments in the
Commonwealth; and the existence
of state laws (e.g., those governing
conflict of interest, procurement,
and freedom of information) that re
duce the chances of corruption or
other local excesses. In addition,
they note the lack of direct experi
ence by state legislators in local
governmental concerns, as evi
denced by the fact that only 12 of
the 140 members of the 1988-89 ses
sions of the General Assembly had
served on local governing bodies.

Despite the merit of these
points, the home-rule issue also
requires considering other concerns.
First, a line cannot easily be drawn
between matters of statewide con
cern and those of local interest.
Problems related to environmental
protection, crime, community rede
velopment, public health, educa
tion, and transportation--and even
those related to fire protection, the
condition of streets, and community
planning-affect interests that
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transcend local boundaries. To
identify the purely local companent
of these concerns and segregate
them for exclusive local action is a
task fraught with complexity, and
it must be pursued with caution.

Second, accepting local
discretionary a uthority means
inevitably accepting variations in
local policies, personnel standards,
and the scope and quality of public
services. Such variations can affect
constitutional concerns or otherwise
be so significant as to merit state
intervention. Clearly, with respect
to a growing number of public
issues, the state cannot be indifferent
to local inaction, nor to major dis
parities in local effort.

Third, accepting sta te re
sources to fund local activities must,
realistically, be accompanied by
some degree of state direction and
oversight. State officials are not
likely to raise funds through their
enactments without reasonable
assurance of their proper and effec
tive use.

In sum, determining the
proper scope of local discretionary
authority requires a careful and
continuing effort to reconcile the
contending concerns of the state and
its political subdivisions. As one
observer has noted, "[t]he concept
of 'home rule,' ... has a superficial

attractiveness which, like other
glittering generalities of the law,
tends to obscure its complexities
and difficulties of practical
application."10

Concluding Observations

While Virginia remains nominally
a Dillon Rule state, the legislature
has been generous in granting local
governments discretionary author
ity to address both internal and
interlocal issues. To be sure, rigid
adherence to the Dillon Rule means
that localities must constantly
confirm their authority to act, and
the General Assembly each year
must enact measures that inappro
priately consume legislative energy
(e.g., charter measures changing a
municipal council's meeting date or
eliminating the requirement of
reading minutes). However, it is far
from clear that a formal reversal of
the Dillon Rule would result in any
vast expansion of the substantive
powers of Virginia's local govern
ments-particularly with respect to
taxation and land use control,

lOSho Sato and Arvo VanAlstyne, State
and Local Government Law, 2d ed. (Bos
ton and Toronto: Little, Brown and
Company, 1977), p. 135.

contemporary issues of greatest
concern to the Commonwealth's
political subdivisions. Comparative
studies suggest that Virginia has
ranked highly in the scope of
authority afforded its local govern
ments, and recent actions by the
General Assembly have expanded
such authority.

While the reversal of the Dil
lon Rule in Virginia might end the
necessity to deal with 'nuisance'
legislation, it is not likely to revo
lutionize the substantive powers of
local governments. Those powers
will remain subject to a political and

governmental reality conditioned
by the evolving concerns of the
Commonwealth in an increasingly
complex and interdependent
society.
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