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DEVELOPMENT AND THE ENVIRONMENT IN THE OLD
DOMINION: WHERE SHOULD WE GO?

By W. Tayloe Murphy, Jr.

This month 's News Letter is the text ofa speech
given by Delegate W Tayloe MUlphy, Jr. on
October 5, 1987 at a program entitled "Chal1
ing for Change: The Rappahannock and its
Watershed, " sponsored by the Institute for Re
sources, History, and Policy at George Mason
University. Delegate MUlphy represents the
99th Disl1ict in the House ofDelegates, where
he is a member ofthe Committee on the Ches
apeake and its Tributaries. Because of Dele
gate Murphy's insights into this impOrlant is
sue, the editors have chosen to publish his
remarks here.

THE GOAL: LAND AS A
COMMUNITY

remained in the control· of a single family
for a long time, I often hear this:

Personally, I wouldn't do anything
with my property that would bring
harm to the Bay, or to the environ
ment in general. But I don't want any
one, particularly the government, tell
ing me what to do or not to do with
my land. I'm responsible and I can
take care of it.

When I hear such sentiments expressed, I
usually ask myself, if not the speaker, a cou
ple of questions. The first is: "Does he really
know that much about the environmental
effects of what we term 'normal' land-use
practices?" (If so, then all of us - farmers,
businessmen, and elected officials alike
have been purposely trying to harm our en
vironment for over three centuries!) Sec
ondly, I ask: "Does the speaker really be
lieve that everyone else's motives in using
the land mirror his own protective atti
tude?"

To me it is axiomatic that how we treat the
land, especially the shoreland, is how we
treat the waters. Belatedly, we have moved
somewhat in that irection where the Ches
apeake Bay and its tributaries are con
cerned. Attention to the soil is now the cor
nerstone of our efforts to stem nonpoint
source water quality problems, particularly
from nutrient overenrichment. But do our
general land-use policies adopt an under
lying concept of land and its use as part of
the overall ecological "community"? I think
not, and I shall offer several reasons to sup
port my thesis.

THE PROBLEM: THE MYfH OF
LOCAL CONTROL IN LAND-USE
DECISIONS

In discussions that I have had with land
owners, particularly with those who cur
rently hold large rural properties that have
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NEW AND NOTEWORTHY

University of Virginia News Letter readers will be interested in two important new pub
lications: the Virginia Statistical Abstract and Virginia Alternatives for the 1990s: Selected
Issues in Public Policy.

The Virginia Statistical Abstract, published by the Center for Public Service at the Uni
versity of Virginia, contains the most current data available in 23 major categories that
cover the full range of the state's population, economy, and government. This 735-page
volume, the first full compendium of its kind for Virginia in 17 years, can be purchased
for $28.50 per copy from the Center for Public Service, 207 Minor Hall, University of
Virginia, Charlottesville, VA 22903 (price includes Virginia sales tax, postage, and
handling).

Virginia Alternatives for the 1990s, a new publication from George Mason University
Press, is edited by Joseph L. Fisher and Richard T. Mayer. This volume of eight essays
(five of which are by past University of Virginia News Letter authors) discusses issues
that will have significant impact on the state in the next decade in the areas of high
technology, transportation, water supply, human resources, education, and govern
mental leadership. This book is available in either paperback ($10.95 per copy) or cloth
($24.50 per copy) from George Mason University Press, Order Department, 4720 Boston
Way, Lanham, MD 20706. Checks for this publication should be made payable to UPA.



When the holding of land here in Virginia
was more apt to be measured in generations
rather than in a mere term of years, there
seems to have been a beneficial corollary to
the attitude that one should be able to do
with his land what he pleases. That corollary
was embodied in the belief that it was each
landowner's responsibility to preserve and,
if possible, to enlarge the family holdings
for the next and succeeding generations.
This aspect of "stewardship" often inhibited
a landowner from exercising his full rights
of alienation. Land was then a form of social
status in its own right, not a means to that
status, as it is today. No one wanted to be
remembered as the black sheep who lost the
family land. This attitude offered a modi
cum of protection that is absent in today's
land market, where the norm is the subdi
vision of land into smaller and smaller units
with ever increasing intensity of use. What
ever vitality these-old- attitudes might have
once had in promoting the stability of open
space land patterns, it certainly no longer
exists.

Looking at land-use regulation only in the
personal sense - that is, how it might affect
me-evades the real problem, which is our
collective assault on the land. This view con
tinues to promote the misunderstanding of
our relationship with the land, inherited as
part of our largely European lineage. To
paraphrase Walt Kelly's Pogo, "We refuse
to recognize the enemy because he might
be us!" Mistrust of governmental solutions
in general is deeply ingrained in the Com
monwealth. That mistrust is of historic and
heroic proportions, one might say when
looking back at some of the reasons our for
bears chose to leave the Old World, and at
the reverence with which we Virginians hold
their memory. Nowhere, perhaps, is our
mistrust of government deeper and more
destructive than in our attitude toward reg
ulating the use of our land.

In Virginia it is almost dogma in conven
tional political wisdom that since we do not
like centralized state contr01, we make our
land-use decisions locally. We contend that
if we do need any guidance in how we use
our land, that guidance should be from our
neighbors; there is certainly no basis or need
for the "intrusion" of state government into
the matter. In fact, localities are often con
strained from making wise local land-use
decisions either by a lack of authority or by
a lack of the capability and resources to
gather and analyze information - much to
the environment's detriment, I might add.

In the area of land-use regulation, the Gen
eral Assembly has b.een somewhat delin
qtient in addressing the "Dillon Rule" ques
tion; that is, the granting of explicit powers
to localities. Moreover, the problem has
been compounded by the fact that, until re
cently, the Virginia Supreme Court has
rather regularly interpreted local zoning au
thority to be limited generally to the matter
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of approving the "highest and best use," and
the General Assembly has had no inclina
tion to change that.

Our localities are thus caught in a "vacuum"
created, on the one hand, by a lack of au
thority delegated from the General Assem
bly to carry out locally their own land-use
policies and, on the other hand, by a lack
of guidance from the appropriate state
agencies that would enable them to com
pensate for the lack of authority. When im
portant zoning and subdivision decisions are
being made, little, if any, consultation takes
place between state land-use and environ
mental experts and the localities. In short,
rather than having a policy of local planning,
and hence no state planning, there has been
a policy not to plan at all- which, in circular
fashion, is a form of planning policy, I sup
pose.

This view may overs ate the problem, since
our state courts, including the Virginia Su
preme Court, have been more recently up
holding other aspects of local zoning au
thority. But it is what I call "The Myth of
Local Control," a misconception on our part
that if the landowner and local planners
need guidance in land-use decisions, our
counties and municipaliti~ are adequately
endowed with the expertise and authority
to give that guidance.

The recent U. S. Supreme Court decisions
in First English Evangelical Lutheran Church
v. County of Los Angeles, 107 S. Ct. 2378
(1987), and Nollan v. California Coastal
Commission, 107 S. Ct. 3141 (1987), are apt
to provoke a storm of litigation everywhere
to test the regulatory authority of localities.
Virginia will be no exception. Without nec
essarily disagreeing with the high court's
tightening of the rules on what constitutes
a regulatory taking, particularly the 'access'
question raised in the Nollan case, let me
say that I fear that Virginia's current
"hands-off" policy on land use may let us
down on two accounts. First, it fails to give
adequate larrd- e regula ory authority to
the localities (assulning that is where we
want the land-use decision-making author
ity to reside). Secondly, it fails to make the
environmental and land-use expertise of the
state agencies available to the localities
when they need advice in making land-use
decisions. Sadly, it is unavailable even when
they ask for that information.

THE PROBLEM: INADEQU.A.TE
PURSUIT OF THE PUBLIC
TRUST DOCTRINE

The basic concept behind the way I believe
we should deal with the land and with the
Chesapeake Bay is the public trust doctrine.
This honorable-sounding term does have a
noble idea behind it, one that I suspect
forms the philosophical underpinning for
modern environmentalism as we know it.
The principle simply stated is this: Some

resources such as the waters, the air, and
the wildlife therein are so important to sus
taining the quality of our collective lives
and, in the final analysis, for simply sus
taining our individual lives as well- that
they must be protected for all of us in a
manner that we lawyers term a "trust." In
summary, the rights of a few must not be
allowed to harm the rights that belong to
everyone. This example of the need for en
lightened self-interest often conflicts with
more readily discernible examples of eco
nomic self-interest. Nevertheless, because
of the importance of these common re
sources, the concept is one that should
never be allowed to elude the consciousness
of elected officials.

The public trust doctrine does not have a
very illustrious history in the Old Dominion.
Since the early 1600s planters have mined
the soil, watermen have mined the streams,
and IndustrIes -and municipa iries have used
the waters as a dump for their wastes. The
Bay, as well as its tributaries, has been a
classic example ofwhat the biologist Garrett
Hardin termed the "tragedy of the com
mons" - the notion that what is owned by
everyone, and hence by no one, is doomed
to deterioration and destruction. The be
lated realization of this has led to some fun
damental changes in Virginia law.

In 1971 the Virginia constitution was re
written and, arguably, the public trust doc
trine was adopted as Virginia's fundamental
environmental policy. Article XI of the 1971
constitution reads as follows:

To the end that the people have clean
air, pure water and the use and en
joyment for recreation of adequate
public lands, waters, and other nat
ural resources, it shall be the policy
of the Commonwealth to conserve,
develop, and utilize its natural re
sources, its public lands, and its his
torical sites and buildings. Further, it
shall be the Commonwealth's policy
to pr..Qtectits atmos h~re lands, and _
waters from pollution, impairment or
destruction, for the benefit, enjoy
ment, and general welfare of the peo
ple of the Commonwealth.

Article XI goes on, in Section 2, to admon
ish the General Assembly to pass laws to
that end, thus potentially extending the tra
ditional public trust doctrine to the protec
tion of the whole environment.

But even before 1972, Virginia had enacted
laws relating to water pollution, fisheries
management, agriculture, and other aspects
of the environment that would appear to
grant the state authority, even require it, to
curb the practices that have led to the de
terioration of the Bay. Somehow they did
not accomplish that end.

The fiduciary nature of the responsibility to
protect public resources was subordinated
to the well-established "frontier mentality"



of the farmers, businessmen, local officials,
and even the watermen themselves. In the
calculus of "reasonable uses" implied by the
public trust doctrine, all uses have been
deemed de facto reasonable. The connec
tion between uses that were also abuses and
the subtle deterioration of the waters was
not allowed to be made. Modern research
has finally changed that.

We know that people and their activities led
to this deterioration, and that only changes
in their practices can halt it. All of the user
groups seem to acknowledge this in the ab
stract. But when specific changes are pro
posed, even changes based on reasonable
scientific evidence, fingers tend fo be
pointed in other directions. Everyone seems
to say, "It's not me!" Where the deterio
ration of the Chesapeake Bay is concerned,
the farmers point to industries and munic
ipa i ies; in s es point to farmers and
municipalities; municipalities point to in
dustries and farmers; and the watermen,
with some justification, point to everyone
else.

Let's pause for a moment, and take a look
at those rugged individuals we call "Ches
apeake Bay Watermen." They are of special
interest to me because a large number of
th~m are my lifelong neighbors, and they
live and work in the district I represent. It
is natural that I would hear from them quite
often. More importantly, they symbolize all
of those whose interest in the Bay depends
upon the productive uses of the water, as
opposed to those whose uses degrade its
quality.

Although the watermen are the halvesters
of the delicate living resources that we see
as threatened by everyone else's activities,
their use of the "commons" receives, it
seems to me, less protection than other
users whose activities are generally more
harmful. For example, the land developer
or waste discharger who obtains and com
plies with all req ired permits may, never
theless, foul the water. And, because of his
permits, he is not answerable for the dam
age he may have caused. The difficulty with
the state's permit process is that it only
works to mitigate environmental damage
and not to eliminate it, as is often claimed
by some local governments and developers.
From the waterman's perspective, however,
no permits or licenses protect his use; they
simply limit his activities.

Why is this so? Why is not the waterman's
use more adequately protected? Again, to
me it seems rooted in our collective concept
of "property" and the kinds of uses of prop
erty that the law deems "reasonable." Vir
ginia adheres to a concept of property rights
that is not at all compatible with the public
trust doctrine because it does not really
either recognize or protect property other
than that which is privately owned in fee
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simple. Hence, our system's method of deal
ing with "unreasonable" uses is still rooted
in. the common law theory of nuisance.

Although riparian landowners may enjoin
their neighbors from unreasonable uses that
appreciably diminish the value or uses of
their riparian lands, our environmental
agencies have been very reluctant to step
boldly into the gap to define what are un
reasonable uses of private property affect
ing the commons - and stop them. In other
words, watermen working the Bay are not
deemed to own any "property" in the sense
that our laws protect it from injury for their
benefit.

Thus, the ultimate question in this line of
thinking becomes: How do we determine
who is our neighbor, from the standpoint of
property rights protection? In my judgment,
the watermen and other legitimate users of
the commons are as much the neighbor of
shoreline property owners as is the adjacent
owner of upland property. Accordingly, our
laws should protect the commons user as
surely as it does the private landowner; and
we should view both the land and the water,
for land-use purposes, as an interrelated
ecological "community."

But our statutes and regulations have failed
us in this respect, and the courts have pro
vided little positive guidance. The leading
Virginia public trust case where this issue
is concerned is still Darling v. Newpol1 News.
In that case, Mr. Darling, a waterman who
leased oyster beds from the Common
wealth, got a rude shock when Mr. Justice
Oliver Wendell Holmes of the United States
Supreme Court held that "Mere ownership
of a tract of land under the salt water would
not be enough of itself to give a right to
prevent the fouling of the water ...." Con
tinuing, Justice Holmes wrote, "The own
ership of such land, as distinguished from
the shore, would be subject to the natural
uses of the water."

Waste disposal was con idered to be a "nat
ural use," even to the extent of fouling the
water and destroying the oyster bed. This
interpretation of the doctrine has been up
held in challenges to the discharge of waste
as recently as 1977, in Moore v. Hampton
Roads Sanitation District. Unfortunately,
Mr. Darling's successors still do not receive
adequate protection because of the lack of
a broader definition of "neighbor" and
"community" in this context.

THE CHALLENGE: PROPER
INTEGRATION OF LAND-USE
DECISION MAKING

For a number of reasons, I believe that we
are at a critical decision-making point. The
scientists tell us that we are going to lose
the productivity of the waters if we do not
more adequately protect the land. The
Commonwealth and its localities have a
clear duty to protect the land and the

waters, but the means to carry out that duty
are not adequately defined. The justices of
the U. S. Supreme Court tell us that they
will uphold reasonably justified land-use
regulation, but they will make communities
pay for regulatory "takings" according to a
more stringent formula, one that is apt to
provoke many in the development industry
to test the authority of our localities.

I believe that it is imperative for the Com
monwealth to move toward a better and
more proper integration of land-use deci
sion making. Therefore, I propose the fol
lowing measures to clarify the land-use au
thority of Virginia localities:

• First, make it clear that Virginia's coun
ties, cities, and towns have the authority,
based on the zoning police power, to
carry out the Commonwealth's public
trust obligation toward the environment.
This obligation includes adequate zoning
authority to protect wetlands, flood
plains, steep slopes, other highly erodible
lands, and the waters and their living re
sources, both within a single jurisdiction
and beyond.

• Second, require that this authority be
used to define protective shoreline ele
ments in local comprehensive plans de
veloped in accordance with state estab
lished guidelines.

• Third, require all Virginia municipalities
and counties to adopt zoning and sub
division ordinances that implement the
protective shoreline elelnents contained
in the comprehensive plans.

• Fourth, establish a procedure for man
datory state review of projects of more
than local concern.

• Fifth, establish a procedure for state
agency consultation with localities on the
impacts of specific development projects,
where requested by the localities in the
zoning review process.

These changes are so important and so dif
ferent from Virginia's current environmen
tal programs that I believe that they can best
be accomplished by a new citizen board,
which would be mandated to work in the
currently unclaimed territory of land-use
authorities divided between the Common
wealth and its localities. Such a board might
be able to use facilities already in place
such as the planning district commissions
and the soil and water conservation dis
tricts, as well as creating bold and innovative
means to coordinate the interrelated land
use authorities of the Commonwealth and
its counties, cities, and towns. In this way,
I believe that we can develop for the first
time the collective expertise to make wise
land-use decisions - decisions that are as
close to the level of the individual land
owner as our public trust responsibilities
will allow.
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UPCOMING AIRINGS OF THE VIRGINIA COURT DAYS FORUMS

In anticipation of the bicentennial of the U.S. Constitution, a series of twenty public forums were held at historic courthouses throughout
the Commonwealth between 1984 and 1986.

At each forum, a local audience joined a panel of historians, lawyers, and journalists to consider the historical and contemporary controversy
over a key provision of the Constitution. The project was directed by Dr. Timothy G. O'Rourke, executive director of the Virginia Commission
on the Bicentennial of the U.S. Constitution.

This series, called "The Constitution and the Commonwealth: The Virginia Court Days Forums" was taped by the Central Virginia
Educational Television Corporation and aired as "Constitutional Controversies" on WCVE-TV, Channel 23, in Richmond.

The following two forums, not previously aired, will both be shown at 10:00 p.m. on WCVE (dates listed below).

THE CONSTITUTION AND THE WORLD ECONOMY:
HOW DOES THE CONSTITUTION AFFECT WORLD TRADE?

(Mac Arthur Memorial, Norfolk)
JANUARY 5, 1988

William N. Eskridge
Assistant Professor, University of Virginia School of Law

author of A Dance Along the Precipice:
The Political and Economic Dimensions of the International Debt Problem

Joseph Goldenberg
Professor of American History

Virginia State University
author of Shipbuilding in Colonial America

Matthew Holden, Jr.
Henry L. and Grace M. Doherty

Professor of Government,
University of Virginia and former Commissioner,

Fedcr-al En rgy a 0 rnlssio

Douglas W. Kenyon
of Counsel, Hunton and Williams

coauthor of "State Sovereignty: A Polished But
Slippery Crown," Notre Dame Law Review

UNENUMERATED RIGHTS UNDER THE CONSTITUTION:
IS THERE A RIGHT TO PRIVACY?

(Petersburg City Court House, Petersburg)
FEBRUARY 1, 1988

George Robert Johnson
Assistant Professor of Law,

George Mason University and former Assistant General Counsel,
Executive Office of the President

Gene Nichol, Jr.
Professor of Law, Marshall-Wythe School of Law

College of William and Mary
author of "Children of Distant Fathers:

Sketching an Ethos of Constitutional Liberty," Wisconsin Law Review
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