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F or almost two

years now, 454 careerists at
the top levels of Virginia state government
have had a new question haunting the back
of their minds: "Will I be fired?" Until July
I, 1985, each of these employees could be
fired only for cause and had the right to appeal
any dismissal. That situation changed, however, when the 1985 General Assembly passed
Senate Bill 643, which converted the employment status of these individuals to "serving
at the will and pleasure of their appointing
authority" (in most cases, the agency head).
In essence, these top-level careerists can now
be fired without cause, and they do not have
recourse to the s ate's grievance, layoff, or
recall policies.
Virginia and many other states typically "exempt"from the state civil service system many
personnel classes such as employees of legislative agencies or state university faculties.
This does not necessarily mean that these
employees have no employment protections-only that they will be governed by a
separate personnel system. This News Letter's
discussion of "exempt employees" and "exempt managers," and its use of these terms,
will apply only to those people who can be
fired "at will" because their jobs are involved
in agency policymaking. The state statute that
defines which employees fall into this category
is set forth in a box on the following page.
American public administration, as Herbert
Kaufman has noted, is built on three key
values-executive leadership, neutral competence, and representativeness-which are always engaged in a dynamic jockeying for

primacy. I The central question about Senate
Bill (SB) 643 is whether, by enhancing executive leadership, it also endangers the political neutrality and competence of these
public servants.
Before SB 643, the governor could appoint
(and remove) the cabinet secretaries, deputy
secretaries, and agency heads (e.g., the commissioner of agriculture). Everyone else, from
the deputy commissioner to the lowest clerical
employee, was held to the same standard and
could be fired only for unsatisfactory performance or misconduct. Under SB 643, a
stricter standard is applied to those careerists
directly involved in policy making and implementation. They can now be fired for any
or no reason.
Advocated by the Robb administration and
opposed by state employee organizations,
SB 643 was one of the most controversial
bills of the 1985 short session. In the face
of editorial headings such as "Patronage Bill,"
"Democracy Blushes," and "Hasty Legislating," Governor Robb staunchly defended
SB 643 as a management accountability measure, and not an attempt either to create
political plums or to lash out at managers
of the departments of Mental Health and
Corrections after such well-publicized management embarrassments as the Mecklenburg
death row breakouts.
The bill passed the Senate by a second vote
of 37 to 1, and it passed the House by the
comfortable margin of 60 to 37. To allay
further some fears that it could lead to

I Herbert Kaufman, "Administrative Decentralization and Political
Power," 29 Public Administration Review 3-15 (Jan./Feb. 1969).

patronage, Governor Robb sent the bill back
to the General Assembly with suggested
amendments, which were adopted, to require
that any replacements for exempt positions
meet civil service requirements and to prohibit
firings based on protected rights such as race,
sex, or political affiliation.

PROS AND CONS OF THE LAW'S
IMPACT
In the more than eighteen months since the
law went into effect, no one has been officially
fired under its provisions. Should Virginians
be concerned about this law? Certainly if one
listens to the heated debates between opponents and advocates of the bill, one will hear
radically different stories. Let us suppose the
year is 1991. What future would each side
envisage?

Scenario One: Assault on the Civil Service
Leads to Patronage, Pandemonium, and
Paralysis. The governor has directed that
positions exempted under SB 643 be selectively used to bring in people with a philosophical bent in keeping with his own agenda.
Twenty careerists of long standing are fired
or forced into early retirement. Most are well
into their careers and face dwindling job
prospects. In a few short months, the tradition
of merit and professional neutrality scrupulously built up over the years is lost. The
remaining careerists in these exempt positions
rush to curry favor with their political superiors. Those fired protest that they have
been treated in an arbitrary, capricious, and
unfair manner; three file suit against the state.
Agency morale plummets.
Soon, Virginia agencies report difficulty both
in recruiting competitively and in retaining

38

valuable employees. Young technical specialists, cynical about public service, choose instead to work for the private sector. Of those
already working for the Commonwealth, the
more ambitious see their career opportunities
diminish. Those who can, bailout. Those who
cannot afford to leave lose their drive and
productivity and count the days until they
will qualify for the state's new option of early
retirement at age 55 with thirty years' service.
People become locked into narrow and
condensed career paths. The frankness between civil servants and legislators is lost as
a climate of secrecy and defensive self-interest
replaces free discussion. Soon the public is
all too aware of the consequences: conflict
of interest scandals erupt, poorly designed
programs are launched, and service levels
drop.
ScenarIo Two: A Proiluc ive Government
More Accountable to Its Elected and
Appointed Leaders. One year into a new
administration, work is proceeding with
hardly a thought given to SB 643. It is a
non-issue. The governor, through his agency
heads' personnel powers, can now better act
as the chief executive officer and top manager
of a very large corporate enterprise - Virginia state government. Because the governor
cannot serve consecutive terms, his ability to
assemble a management team that extends
down into each agency's operating hierarchy
now allows him to accomplish many more
program initiatives within four years and to
ensure the smooth coordination of policy
across agency lines.
Business world practices of a top flight professional management team now give agency
heads more discretion. For example, the
health commissioner, to run his far-flung
organization of more than four thousand
employees, now has eighteen top subordinates directly accountable to him. Administration pronouncements, directives, and actions all prove that there is nothing to fear.
Ont'j one exempt careerist has been dismissed~
two have taken early retirement.
A number of subtle spinoffs can be attributed
to SB 643. Agency heads are more willing
to delegate greater discretion and responsibility to exempt employees, who also feel
relief that they will not see their own hard
work blocked by a recalcitrant colleague.
Agency and program "trouble spots" can be
addressed by transferring to them experienced
exempt managers, thereby also enhancing
these employees' own careers. With greater
access to executive development and technical
training, exempt managers now find themselves sought out by even the governor's office
to give advice and counsel. Virginia agencies
are lauded for their innovation.

POLICY IN OTHER STATES
Probably neither of the above extremes of
heaven and hell will prevail. This News Letter

Senate Bill 643, passed by the 1985 Virginia General Assembly, exempts from the state
grievance procedure "the following officers and employees of executive branch agencies:"
those who report directly to the agency head; additionally, those at the level
immediately below those who report directly to the agency head and are at a
salary grade of sixteen or higher. However in agencies with fewer than 50 employees,
only the immediate advisor or advisors or deputy or deputies of the agency head
shall be exempt. In implementing this exemption, personnel actions shall be taken
without regard to race, sex, color, national origin, religion, age, handicap or political
affiliation. Recruitment and selection of individuals covered by this exemption shall
be handled in a manner consistent with policies applicable to classified positions.
Notwithstanding the above, all superintendents and wardens in the Department
of Corrections shall be exempt from this chapter. Additionally, all persons
responsible for the internal audit and personnel and employee relations function
for each agency shall be included in this chapter. Each Governor's Secretary shall
have final authority in determining on an ongoing basis the officers and employees
exempted by this subsection and pursuant to its provisions. Such officers or
employees shall thereafter serve at the pleasure and will of their appointing
authority.... (Virginia Code, sec. 2.1-116.16)

will make cautious predictions based on what
other states have found in their experiments
with "exempt management classes." It will
also show how Virginia's law deviates from
these general trends.
To get needed information, the author conducted a telephone survey of all forty-nine
other states, generally with department of
personnel contacts. This survey looked at the
mixture of political appointees, exempt personnel, and career civil service positions at
the top levels of each state government, as
well as at policy and procedures for selection,
performance, and grievances. The survey also
asked for an assessment of the political climate, such as the turnover with changes in
political administrations, changes in laws and
policies, the growth in numbers or use of
exempt employees, and any celebrated cases
of firing or disciplining either exempt managers or careerists. Here is a summary of the
survey results.
In many states the direct gubernatorial
appointees are only a small top part of the
governor's personnel power for administrative appointments. Below is a netherworld
of personnel classed as exempt, unclassified,
noncompetitive, management contract, senior executive services, and "at will employment."
States vary widely on how far down in the
bureaucratic hierarchy to extend the non-civil
service appointments - political appointees,
exempt managers, and senior executive services. Seven states restrict these appointments
to the top level in the state hierarchy; fourteen
states extend them to the second level; eighteen states extend them to the third level;
ten states, including Virginia, extend them to
the fourth level; and three states have noncivil service appointments going deeper than
the top four levels. Where a state chooses
to draw the line is not correlated with whether
it generally has a strong merit tradition. In
Colorado, for instance, until recently even

agency heads were protected civil servants.
Wisconsin, in contrast, has long staffed most
third-level division head positions with exempt managers.
Comparisons across states should be done
cautiously. Many states simply have taller
hierarchies. For example, Virginia has only
seven cabinet secretaries in the top level, while
Texas has a very flat hierarchy with over two
hundred appointed agency heads in the top
layer. Not all exempt classes behave the same;
some more closely resemble their civil service
fellows, while others may be clearly political
in orientation. Also, many states appoint a
mix of career and exempt employees, especially at the level of bureau head or division
director, depending on the political sensitivity
of the agency or position.
The number of exempt employees as a percentage of total state employees also shows
the tremendous diversity of state practices,
as shown in Table 1. Tellingly, many state
personnel departments have no tally, while
others have only "ballpark" figures, which
usually range in the hundreds.
Since 1970, twenty-eight states have made
significant policy changes, almost all in the
direction of increasing the exempted top
managers and policymaking careerists, thus
giving governors and appointed administrative superiors more personnel discretion. This
is in stark contrast to the general trend of
the last forty years to extend and strengthen
civil service protection in state government
employment. The wave of state government
reorganizations and the move to cabinet
systems during the 1970s often led to these
changes. For example, under then-Governor
Carter's 1972 reorganization in Georgia, all
state agency heads were unclassified, and each
allowed to exempt at least five employees.
The green light was also given by the federal
government's civil service reform. In 1979 the
Intergovernmental Personnel Act changed its
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public employee has a property interest in
his position, then some type of pre-termination hearing must be provided. Those who
had positions protected by "for cause" removal provisions and then were converted
to exempt status may fall under the protection
afforded by the Loudermill decision. However, even so, they would only be entitled
to some forum to state their case. In Virginia,
Executive Order 1-85 directs that "whenever
possible the appointing authority shall strive
to give at least two weeks written notice,
providing the employee, to the extent feasible,
with a reasonable opportunity for discussion."
The U.S. Supreme Court has also held that
even if an employee does not have an expectation of future employment, if the reasons
for terminating the employee are publicized
and thus damag the reputation of the official,
the due process clause mandates a "name
clearing hearing." Such hearings are generally
granted if an employer makes false statements; for example, if the agency head
answers the phone inquiry of a prospective
employer by casually describing the employee
as psychologically unstable or impossible to
work with. The affected exempt employee
could also file a civil suit for defamation of
character. Thus, administrative guidance
should strongly emphasize to agency heads
the need to refrain from detail in letters of
recommendations; to ensure that an employee's personnel file is only seen by those
in the agency with a need to know; to be
discreet in any discussion of the employee's
case; and, if the dismissal reasons are going
to be publicized at all, to make sure that they
are extremely well documented.
First Amendment Rights. Even if an attempt
were made to use these posts for patronage,
the Court has held that dismissals cannot be
based on political affiliation-either in traditionally patronage posts, in Elrod v. Burns,
427 U.S. 347 (1976), or for policymaker or
confidential posi ions, in Branti v. Finkel, 445
U.S. 507 (1980). In Perry v. Sindermann, 408
U.S. 593 (1972), the Court held that even
a public employee who enjoys no right to
continued employment may not be terminated for exercising the First Amendment
right of free speech. When is an exempt
manager's speech protected?
In Pickering v. Board of Education, 391 U.S.
563 (1968), the Supreme Court set the doctrine of balancing the employee's First
Amendment rights against the employer's
interest in maintaining efficient operations,
such as the proper performance of work, or
the need to maintain confidentiality or a
disciplined and harmonious work force. In
Connick v. Meyers, 461 U.S. 138 (1983), the
Supreme Court ruled free speech does not
extend to criticisms of internal management
practices. The Connick test of the "content,
form, and context" of the speech was later
interpreted in McKinley v. City of Elroy, 705

F. 2d 1110 (10th Cir., 1983), to mean that
speech is not protected if it deals with individualized personnel disputes and grievances and the information would not be relevant
to the public's evaluation of the agency performance.
Because positions exempted under SB 643
have been specifically defined as involved in
policy, presumably a strong case could be
made for protected speech for these exempted
managers. "Public speech" does not have to
be orated from a soapbox or published in
print; it is the telling to two or more people.
If a division director has reservations about
a policy, for example, and he voices these
concerns to fellow colleagues or circulates a
memo, this would qualify as public speech.
Discrimination Rights. Noone can be fired
for statutorily prohibited reasons such as race,
sex, color, national origin, religion, age, or
handicap. A dismissed exempt employee
would first have to come forward with some
proof that he or she was treated differently
than those in similarly situated cases. For
example, many in senior exempt positions
are over age forty and thus covered by the
age discrimination statute. A dismissed exempt manager might show that he was let
go specifically to move up a younger employee. To build a case, the employee may
take depositions from any agency employee.
In effect, the agency head would have to dispel
the discrimination charges by coming up with
documented legitimate reasons for firing.
Negative Effects on the State. More is at stake
than just the reinstatement of the employee.
As almost all high-level public executives
realize, disputes over dismissals impinging
upon constitutional rights frequently end up
in federal court under 42 U.S.C. 1983. Besides
seeking injunctive relief, a federal court may
impose upon the official some personal liability for constitutional torts. If the agency
head acted outside the scope of his or her
job, the state could choose not to indemnify
that employee against such suits. These cases
would damage the state's credibility in equal
opportunity policy. The state would also have
to pay attorney's fees if the employee won.
In summary, states must be very careful in
any disciplinary actions against "at will" employees. Important preventive measures include following legal advice to write more
detail into administrative documents; fully
briefing new agency heads about the legal
considerations involved; cautioning agency
heads not to comment at all to the dismissed
employee; and maintaining a completely separate personnel system for exempt managers
(which Virginia does not do).
From other states' experience, one likely
scenario in Virginia is that SB 643 will be
invoked under exceptional individual circumstances, as a last resort, and that the number
of dismissals of managers will not be much
higher than under the past grievance appeal

system. There are two important provisos,
however. First, SB 643 will be effective only
if agency members and other exempt managers believe that there is legitimate cause for
dismissal, such as repeated uncooperative and
obstructionist behavior. Paradoxically, the
only way to make "firing without cause"
provisions widely acceptable without negative
consequences is to fire only where there is
informally recognized "cause." Second, the
largest potential area for abuse will be in the
"voluntary" and indirect personnel actions
that stop just short of invoking SB 643, where
it will be even harder than before for the
affected careerists to find a recourse or visibility for their case.

RELATIONSHIP BETWEEN
POLITICAL APPOINTEES AND
CAREER-ORIENTED
PROFESSIONALS
If very few exempt managers are fired, can
one say these laws are having little effect?
Definitely not. The threat of being fired makes
a qualitative change in the working relationships of political appointees and their subordinates. Certainly this is not without precedent among public administration professionals who work at the local level. City
managers serve at the council's pleasure (but
with a contract); while assistant city managers
and, at times, department heads serve at the
pleasure of the city manager, depending on
the city's charter provisions. However, the
whole city manager innovation of the early
twentieth century was seen as a foremost step
toward increased professionalism and decreased political influence in administration.
The key concern here is not the few who are
fired or leave, but the measures taken by the
many who are retained to keep their superior's
goodwill. Advocates of the traditional civil
service warn of draconian behavioral changes
under the exempt status-a chilling effect on
creativity, initiative, morale, opinions, programmatic advocacy, and self-ex ression.
This cannot be dismissed as a minor issue
in Virginia.
In October 1985, at the height of anxieties
over SB 643, a graduate student at Virginia
Commonwealth University did a sample survey of the newly exempted careerists that
showed they were concerned. Of those surveyed, 84 percent thought it would increase
agency politicization, 57 percent felt it would
give special interest groups more agency influence, and 79 percent felt there was a
potential for abuse of SB 643 (of which 37
percent rated that potential as likely). On the
personal level, they were less pessimistic: 64
percent felt it would not affect their own input
into the policymaking process, and 53 percent
indicated they would be as open with their
superiors as before. However, those surveyed
were definitely worried about their own career
risks: 83 percent felt they had less job security,
46 percent felt it would affect their careers
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as the exemption of a Grade 6 clerk stenographer.

EXEMPT MANAGERS AS A
BRIDGE BETWEEN POLITICS AND
ADMINISTRATION
The old notion of a politics-administration
dichotomy-with politicians setting policy
and administrators acting only as neutral
executors-is deceptive. In fact, the reality
for state, federal, and local governments lies
in a border area that mixes echelons of
administrators and political appointees involved in policy.2 These "border-area" stateexempt positions are increasingly more career
and merit oriented.

The Permeable Boundary: Careerists on
Leaves of Absence
In many states, it is common practice for
careerists to take leaves of absence in order
to fill exempt policymaking positions, depending on the degree of protection afforded
the individual in terms of reemployment
rights. Virginia is in the minority (joined by
only three states) in giving no reemployment
rights to a careerist who is removed from
an exempt position. Most states have reemployment rights, but with limitations-such
as if a slot is open, if the careerist remains
in the same job, or if the careerist has so
many years of state service. Most states, when
converting positions from career to exempt
status, will "grandfather in" the incumbent
or allow generous reemployment rights. Virginia is unique in having converted almost
five hundred top bureaucrats to exempt status
in one act with no incumbent protection,
except for constitutionally guaranteed rights.

Carryover Across Administrative
Transitions
States vary greatly in whether exempt employees are held over once an administration
changes. The most common practice is for
mau)l politicaU)l appointed agency heads to
turn over, but for the vast majority of lower
exempt employees to continue. Often people
shift around and swap posts under new
governors; this occurs among Virginia's cabinet and agency head posts, but not at the
next lower level of exempt positions. Since
most of Virginia's agency heads enjoy tenures
longer than one administration, even with a
change of party election, it is less likely that
the subordinate exempt employees will turn
over, unless the personal working relationship
with the agency head goes awry.
In other states, when exempt employees are
let go during a transition, they tend to be
in positions that are historically "patronage
provinces." For example, during West Virginia's latest administrative transition, all
thirty exempt highway maintenance managers (long seen as patronage posts) were
2 Frederick C. Mosher, Democracy and the Public Service, 2d
ed. (New York: Oxford University Press, 1982).

discharged, compared to only four exempt
discharges in all other departments. In other
states such as Illinois, Ohio, and Massachusetts, the turnover would be much more
extensive. No state has blanket removals of
exempt employees.
However, many states that have changed their
policies for exempt levels and numbers have
not yet had a change in governor and party
that would seriously test the "will and pleasure" firing provisions for exempt employees.
This is true for Virginia. In North Carolina
in 1985, in contrast, Republican James Martin succeeded Democrat James Hunt as governor and began to fire exempt employees,
leading the Democratically controlled legislature to pare back the recently expanded
ranks of exempted positions. In 1987 Florida
will face an administration transition that will
determine the fate of 1,350 exempt managers.
Thus, while most states optimistically report
wide acceptance of new exempt levels once
the initial confusion passes, it is uncertain
whether the same calm will continue. Also,
these provisions often have led to hiring more
people, not firing incumbents.

The Question of Vulnerability: Exempt
Managers v. Civil Service Managers
While the future for exempt managers is not
all rosy, neither is the reality of existing civil
service protection for state managers. Even
formally protected civil service employees in
sensitive posts are not immune from removal.
In one midwestern state, for instance, there
is a tacit understanding that some classified
deputies will go with a change in administration. In one western state, a personnel
department official that was interviewed
noted that careerist managers choose to resign
or request a transfer "if they know they are
under fire from the boss (political appointee). "
Virginia is not unlike many states in that a
manager at any level is loathe to use the
grievance procedures. Acting "like an employee" is seen as being disloyal to management. Managers may be advised by superiors,
in a friendly way, not to jeopardize their
careers by getting labelled as a troublemaker.
In Virginia, what is most annoying to an
agency head is the time an appeal takes, not
the prospect of a reversal. Grievance appeals
rarely result in overturning the state's action.
In many other states, careerists are also
vulnerable to practices such as agency reorganizations that abolish their positions and
leave them without a job. The advocates of
SB 643 argued that it provides a more honest,
direct, and accountable way to move recalcitrant bureaucrats. However, SB 643 can
also allow artful subterfuges. That SB 643
has never been formally invoked does not
mean that no one in Virginia state government
has lost a job because of it. For instance,
an agency head transfers a manager from a
protected post to an exempt post which is
soon abolished due to cutbacks in federal

funds, and as a result the manager is out of
a job with no reemployment rights to other
vacant posts. Or an exempt manager resigns
in protest, is allowed to retire "voluntarily,"
or negotiates a conditional leave without pay
in hopes of preserving seniority and consideration for job openings in another state
agency.

The Importance of Continuity Among
Exempt Employees
Across the states, for positions that have been
converted from career to exempt status and
have never had a patronage connotation,
there are very few firings. Given the complexities of today's state governments, novices
cannot be afforded, especially at the bureau
or programmatic level.
One worry in Virginia is that SB 643 might
lead to "housecleaning" in troubled organizations. For example, in neighboring Maryland under incoming Governor Schaefer,
all six assistant health secretaries were recently fired in a sweeping internal reorganization of the beleaguered Health and Mental Hygiene Department. How likely is this
in Virginia? First, there has to be institutional
agreement that these exempt positions or
agency circumstances are "unique," and therefore merit such radical treatment. Second, as
the Maryland case shows, it is rare to fire
down to the program-operating levels, as
opposed to discharging the top policy posts
like assistant secretaries. One can also question the effectiveness of such blunt measures
in rectifying organization-wide problems.
Firings of exempt employees rarely occur
because of the harm to career development
and prospects for promotion, resulting in the
loss of the best or even good talent. Such
moves will be resisted by the iron triangle
alliance of agency officials, legislators, and
interest groups. A further legal protection in
Virginia is that exempt positions must be filled
the same way as career positions, with an
open announcement of the vacancy and careful consideration of applicants' knowledge,
skills, and abilities to perform the job. In
addition, the agency head must be able politically to defend the person selected to the
cabinet secretary, governor, and legislature.

Legal Uncertainties
Many state personnel and legal specialists
have qualms about testing the applicability
of the nineteenth-century Wood rule of "employment at will"-that employers are free
to terminate employees for good reason, bad
reason, or no reason-to these new public
personnel classes. Provisions for "firing without cause" in no way mean that it is easy
to fire or that measures involuntarily forcing
out an employee would not be overturned.

Due Process Rights. The U.S. Supreme Court
has held in a line of cases, most recently
reaffirmed by the 1983 case of Cleveland
Board of Education v. Loudermill, that if a
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merit system standards for state and local
agencies receiving federal grants-in-aid. These
changes expanded exemptions for positions
that determine and publicly advocate substantive program policy, provide legal counsel,
or have a direct confidential working relationship with a key exempt official. The
regulations have only a few guidelines, so that
state and local governments have flexibility
in deciding which positions will be career or
exempt (Federal Register, Feb. 16, 1979, pp.
10238-48).
A number of states have gone beyond simply
exempting positions from civil service coverage. For example, eleven states, mirroring
the federal level, now have senior executive
services (SES); these states are California,
Connecticut, Florida, Iowa, Michigan, Minne ota, New Jer ey, Oregon, Pennsylvania,
Wisconsin, and Washington. SES members
are careerists who, in exchange for advantages
such as bonus pay and more challenging
assignments, are held more accountable to
political superiors in assignments, transfers,
and performance evaluation. An SES system
promises a more positive working relationship with political superiors, the creation of
an elite manager corps that many of the most
talented in state government will aspire to
reach, and the instillation of loyalty to public

service as well as to the agency superior. The
SES model is more predictable than the
"hired gun" model of exempt managers as
political appointees, since the SES better
spells out and coordinates policy on entry,
selection, work contracts, performance evaluation, salary, and individual rights.
Even more radical is the trend to management
contracts (replacing civil service protection),
which go far beyond the elite covered by
senior executive services. For example, in
1981 Massachusetts exempted from civil service coverage eight of its twelve top management layers, choosing instead to employ
people in these positions by management
contracts. In 1982 Illinois passed "sunset
legislation"for middle managers, under which
they are fired automatically if their four-year
contracts are not renewed.
Virginia's way of exempting policymaking
and management positions is unique. The
model most commonly used by states is to
set new procedures for exempting positions,
usually with statutory criteria for "policy
involvement," and a checks-and-balances role
for the governor, agency heads, and civil
service commissions or personnel department; the procedure requires a petition process for deciding case-by-case the status of
individual positions. Instead, Virginia law

Table 1
Number of Exempt Policymaking & Managerial Positions,
Selected States

State

Exempt Positions

Full-Time Equivalent
State Employment (1982)

California

By law, less than 1% civil service exempted
plus 521 Career Executive Assignments

247,539
42,521

Colorado

26 exempt agency heads; governor's staff

Florida

1,350 exempt (1,500 statutory cap)

Maryland

80 top unclassified

Michigan

59 excepted political appointments,
71 exempt managerial

Nebraska

25 governor-appointed, 25 board-appointed

27,388

New York

2,068 exempt, 726 noncompetitive positions
confidential or influencing policy

235,801

North Carolina

1,194 exempt positions / statutory ceiling

86,861

Tennessee

1,300 exempt positions in career service

77,031

Virginia

74 governor-appointed, 454 exempt managerial

94,178

Washington

187 governor-appointed, 433 exempt
managerial

67,251

West Virginia

171 exempt policymaking

34,181

111,787
80,234
113,591

SOURCE: Compiled by author. Figures for the 1982 state fulltime-equivalent employment
are from The Book of the States, 1984-85 (Lexington, Ky: The Council of State
Governments, 1984), p. 275.

uses a hierarchical definition-a decision rule
that exempts by levels, not by the actual job
substance of individual positions.
This unusual hierarchical approach raises a
number of questions. Hierarchy is but a blunt
measure of policy involvement. There is nothing sacred about how an agency is organized.
After the passage of SB 643, several Virginia
agencies reorganized internally by changing
their reporting requirements or adding a
position below the agency head so that many
positions were removed from the second level,
where they were exempt, down to the third
level, where they would once again qualify
for civil service protection.
A position's status can fluctuate with a change
in cabinet secretary, administration, or reorganization. Thus incumbents have to worry
about their own future status, which is tied
to that of the position. Smaller agencies
usually have flat hierarchies and therefore
have a much higher percentage of their employees affected than do larger state agencies.
Another worry has been that SB 643 will have
a disproportionate effect on technical professional positions that are graded higher in
order to be more market-competitive in recruitment. Positions that report to the deputy
agency head and have a salary at grade 16
or higher are exempted. In Virginia, 342
exempt positions are at grade 16 or higher
(approximately $32,000 and higher); that accounts for 34.3 percent of all positions at
grade 16 or higher in the state executive
agencies. But the impact varies greatly by
agency.
Some agencies may find it much harder to
recruit for more senior technical positions.
For example, all positions at grade 16 or
higher are now exempted in the departments
of Personnel and Training; General Services;
Housing and Community Development;
Conservation and Historical Resources;
Mines, Minerals and Energy; and the State
Water Control Board, Air Pollution oard,
State Library, and Treasury. Over 80 percent
of the positions are exempted in Economic
Development, Agriculture and Conservation
Services, Rehabilitation Services, Accounts,
and Taxation, On the other hand, less than
30 percent of the positions at grade 16 or
higher are exempted in the Department of
Mental Health and Mental Retardation, the
Department of Highways, and the Supplemental Retirement System. Less than 10
percent of higher salary positions are affected
in the departments of Information Technology and of Health.
Overall, the technical specialties most affected
are those that serve a staff function to the
agency head. The hierarchical definition also
means that functionally equivalent positions
such as fiscal director are not treated the same
across agencies; some are exempted while
others remain protected. Also many peculiarities are caught by the hierarchy net, such
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in state service, and 36 percent were considering retiring earlier. 3
How likely is this scenario of "subtly showing
the stick''? Virginia administrative officials
involved in the drafting of SB 643 pondered
the question of the "green socks" scenarioan agency head who prefers green socks and
fires exempt subordinates who refuse to wear
them. Agency heads were not consulted before the submission of SB 643. In an October
1985 survey of thirteen Virginia agency heads
done by the same graduate student, 92 percent
felt strongly that their personal management
styles would not change, 84 percent thought
it would not affect their relationship with their
top managers, 58 percent felt it would make
no difference in their ability to effectively
manage their organizations, and only 15
percent felt they would be more likely to take
disciplinary action against a subordinate than
before the bill went into effect.
The "green socks" scenario makes some unflattering assumptions about the efforts an
administration would take to preserve the
integrity, image, and authority of its top
appointed officials. Each administration will
have to issue, through the cabinet system,
both formal and informal guidelines, such as
the Robb administration's Executive Order
1-85, requiring agency heads to clear with
their cabinet secretary any potential action
involving SB 643. An agency head would have
3 Barry Green, "Redefining the Political-Administrative Dichotomy: A Study of Recent Amendments to Virginia's Personnel
Act," unpublished clas paper, Virginia Commonwealth University 1985.

to make a very strong case for dismissal and,
even then, other broader policy considerations might prevail. Under the new Baliles
administration, Executive Order 1-85 still
remains in effect, but agency heads have been
informally advised that they should have
performance-based grounds for any adverse
personnel action against an exempt manager.
No time will be more uncertain and traumatic
than administrative transitions. With the election of a new governor, transitions are often
demoralizing and paralyzing as employees
speculate who their agency boss(es) will be.
Anxieties fuel the rumor mill: Will the agency
head be retained, kept in limbo, offered a
short-term caretaker role, or be shifted to
another post? Will he choose to retire, or to
find employment elsewhere? When top bureaucrats have civil service protection, the
speculation is on organizational and program
consequences. When they are exempt managers, it is also a personal anxiety: Will the
new boss retain me? Will he or she understand
what my contributions and responsibilities
have been? Will we work well together? Will
my spouse stop mentioning that I need my
paycheck for the mortgage payments? Is there
someone in the wings who wants to replace
me?
Transitions involving change of party are the
times when patronage suspicions are highest.
It is improbable that Virginia will ever see
the extreme of careerists currying favor
among competing political overlords, wetting
their fingers to see which way the political

wind is blowing or being forced to pass a
political litmus test of "acceptability" before
keeping their posts. Even during the height
of the Byrd Machine's power, Virginia had
a strong tradition of neutral civil servants.
Like conflict of interest, however, "patronage" is often defined in the eye of the beholder;
what is at issue is the appearance of improper
partisan influence. Just one bad case could
taint all the rest by association.

CONCLUSION
The future of SB 643 will depend on how
the newly exempt public administrators view
themselves, their new role, and the career risk.
Simply put, it is harder to know how to act
these days if one is a state public servant in
a policymaking capacity. These exempt managers are a new form of public executive. Each
will face an identity crisis. orton Long has
described city managers as "managerial mercenaries . . . the most striking case of the
public administrator whose role has outrun
his profession's self rationalization."4 Exempt
managers at the state government level are
also becoming mavericks. And the use of
exempt managers has accelerated without
much governmental and professional dialogue and guidance. Today, state governments are a real-life laboratory experiment
on the role of the career public administrator
in top-level governance.
Norton E. Long, "Politicians for Hire," in Chester A. Newland,
ed., Professional Public Executives (Washington, D. c.: American
Society for Public Administration, 1980), p. 137.

4

To get on the mailing list to receive the News Letter each month, just write to News Letter, 207 Minor Hal~ University
of Virginia, Charlottesville, VA 22903. Please print or type the complete mailing address, including the Zip Code.

UNIVERSITY OF VIRGINIA

NEWS LETTER

Entered as second-class matter
Charlottesville, Virginia

