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CALENDAR OF UPCOMING EVENTS
May-June: The Institute of Government and the Cooperative Exten io Service of

VPI & SU and Virginia State University are sponsoring a series of Regional Assemblies
on the Future of the Virginia Environment.

These one-day meetings are intended to give interested citizens around the state an
opportunity to discuss important environmental issues facing the Commonwealth. The
regional assemblies are a follow-up to the statewide Virginia Assembly on the Future
of the Virginia Environment, held at Wintergreen last October. (See the November 1985
issue of this News Letter for the final report and recommendations of the statewide
Assembly).

Dates and locations of these regional assemblies (all to be held on Tuesdays), are
as follows:

Norfolk-Best Western Center Inn

Wise-Clinch Valley College

Richmond-Federal Reserve Bank Building

Fairfax County-Falls Church University Center
(Telstar Court)

Mr. Kenyon is of Counsel and Mr. Shields
is Associate with the law firm of Hunton &
Williams in its Raleigh, North Carolina of
fices. The authors express their appreciation
to Thomas D. Schroeder, Esquire, for his
assistance~in preparing this News Letter.

This News Letter is supported in part by
a grant from the National Endowment for
the Humanities.

Ratification of the Constitution in 1789
transformed a confederation of independent
sovereign states into "one nation." From a
historical perspective, the political and eco
nomic tensions among the states that helped
precipitate the transformation have become,
for the most part, matters of conventional
wisdom. But the effect of that transformation
upon the states-and, in particular, upon
state sovereignty-remains a subject of con
tinuing constitutional debate.

This News Letter examines, in summary
fashion, dual themes of that debate: interstate
obligations and i terstate cooperation within
the context of federalism.

INTERSTATE OBLIGATIONS

The framers of the Constitution prescribed
as essential elements of nationhood a strong
national economy and the interdependence
of the states. The Constitution advances that
prescription by imposing upon the states, at
particular "stress points" in the interstate
system, certain minimum obligations de
signed to temper what Justice Jackson called
the "centrifugal forces of 10calism."1 Most of
the obligations are found in the full faith and
credit clause and the privileges and immu
nities clause of Article IV. Others are derived,
by implication, from the commerce clause,
located in Article I.

Commerce Clause

The commerce clause is an affirmative
grant of power to Congress "To regulate
Commerce with foreign Nations, and among
the several states, and with the Indian Tribes. "
The clause, by its terms, places no explicit
restraint on state power, and thus erects no
textual barrier to state impingement of in
terstate trade.

The Supreme Court, however, long ago
read into the clause self-executing limitations
on state power. Writing for the Court in H. P.
Hood & Sons, Inc. v. DuMond, 336 U.S.
525 (1949), Justice Jackson described the
"dormant" nature of the clause as follows:

The Commerce Clause is one of the
most prolific sources of national power
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and an equally prolific source of con
flict with legislation of the state.
While the Constitution vests in Con
gress the power to regulate commerce
among the states, it does not say what
the states mayor may not do in the
absence of congressional actions, nor
how to draw the line between what is
and what is not commerce among the
states. Perhaps even more than by
interpretation of its written word, this
Court has advanced the solidarity and
prosperity of this Nation by the mean
ing it has given to these great silences
of the Constitution. 336 U.S. at 534
35.

The Court, over the years, has read these
"great silences" rather consistently to impose

I

1L. Tribe, American Constitutional Law 319 (1978).

If you would like to attend a regional assembly or want additional information, please
contact Robert de Voursney at the Institute of Government, (804) 924-3396.



upon the states federalism-based obligations
to refrain from discriminating against busi
nesses and products of other states. By 1949,
Justice Jackson could summarize the Court's
doctrinal approach simply by asserting in
Hood that states are without power "to
advance their own commercial interests by
curtailing the movement of articles of com
merce either into or out of the state...."

The Court's recent work in this area of
"economic protectionism" is illustrated by
two "modem" cases. The first one, Hunt v.
Washington Apple Advertising Commission,
432 U.S.333 (1977), involved a commerce
clause challenge to a North Carolina statute
allegedly "designed to protect [the citizenry
of the state] from fraud and deception in the
marketing of apples." The statute mandated
that all closed containers of apples sold,
offered for sale, or shipped into North Ca
rolina bear "no grade other than the appli-

-caiJl-e- .~ grade or standard." As- a conse
quence, Washington apple growers no longer
could display "Washington State" grades on
shipments bound for North Carolina, even
though many of those grades had become
accepted as "superior" in the national apple
market. North Carolina growers remained
largely unaffected since the statute codified
a choice of grades that they had adopted as
local marketing practice prior to the statute's
enactment.

The Supreme Court, in a unanimous opin
ion by Chief Justice Burger, held the statute
unconstitutional.2 As the first step in its
analysis, the Court found that the statute,
though neutral on its face, discriminated
against the Washington growers-and hence
against interstate commerce-by increasing
the costs of shipping into North Carolina and
by eliminating for North Carolina trade pur
poses the "distinct market advantage" con
ferred by the "Washington State" grades. The
Court also concluded that the discrimination
had the effect, if not the purpose, of protecting
local growers from out-of-state competition.

Having characterized the statute as discrim
inatory, the Court next considered the effect
of the discrimination on North Carolina's
otherwise concededly "strong" power to reg
ulate in areas that affect the health and safety
of its citizens. The Court concluded that
discriminatory legislation-unlike even
handed, though burdensome, regulation
shifts to the state the burden of justifying its
action both in terms of the "local benefits"
flowing from the statute and of the absence
of "nondiscriminatory" alternatives adequate
to preserve the local interests at stake. The
Court held that North Carolina had failed
to sustain its burden on either score because
the statute did little to protect consumers (the
cIa s targeted for protection by the state) and
because adequate alternatives (requiring

2Ju tice Rehnquist took no part in the consideration or decision

of the case.
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USDA grades in addition to "Washington
State" grades) remained available to accom
plish any nondiscriminatory goal of the stat
ute.

The second recent case, New England
Power Company v. New Hampshire, 455 U.S.
331 (1982), is in many respects the "flip side"
of Hunt. In this case, New England Power
challenged under the commerce clause aNew
Hampshire Public Service Commission order
that prohibited it from selling its locally
generated hydroelectric energy to customers
outside New Hampshire. The commission
intended by the embargo to increase the
availability of hydroelectric energy to custo
mers within the state, saving them approx
imately $25 million a year. In doing so, the
embargo created an economic advantage for
New Hampshire citizens at the expense of
citizens of other states.

A unanimous Supreme Court, again at the
hand of Chief Justice Burger, struck down
the order as unconstitutional. Under the
commerce clause, noted the Court, "'a state
is without power to prevent privately owned
articles of trade from being shipped and sold
in interstate commerce on the ground that
they are required to satisfy local demands
or because they are needed by the people of
the State. "'3 The Court then stated, with a
great deal of emphasis, that the commission's
order "is precisely the sort of protectionist
regulation that the commerce clause declares
off-limits to the States."

The Hunt case stands for the proposition
that a state may not, consistent with the
commerce clause, erect trade barriers to pro
tect its citizens from incoming competition
by out-of-state businesses. The New England
Power case makes clear that a state may not
block the exportation of competitive products
produced within its borders or reserve for
its citizens the economic benefits of those
products. The Court's unanimity in both
suggests that, at least with respect to pro
tectionist measures, little deference will be
paid to an offending state.

Hunt and New England Power, however,
are more than "pro-competition" cases. While
they demonstrate a constitutional ordering of
interstate relations that eschews economic
isolation, they also reflect the systematic op
eration of the federal engine: centripetal forces
are made to counter centrifugal ones, thereby
contributing to the stability of the Union and
to harmony among the states.

Full Faith and Credit Clause

The full faith and credit clause, located in
Article IV, Section 1, provides in part that

3 New England Power Co., 455 U.S. at 338, quoting Foster

Fountain Packing Co. v. Haydel, 278 U.S. 61,10 (1929).

"Full Faith and Credit shall be given in each
State to the public Acts, Records, and Judicial
Proceedings of every other State. . . ." In
his Commentaries on the Constitution of the
United States (2nd ed., 1851), Justice Story
observed that the clause had been adopted
'''to form a more perfect union,' and to give
each state a higher security and confidence
in others, by attributing a superior sanctity
and conclusiveness to the public acts and
judicial proceedings of all" (§ 1309).

Chief Justice Stone, writing for the Su
preme Court almost a century later in Mag
nolia Petroleum Co. v. Hunt, 320 U.S. 430
(1943), described the clause in similar but
more eloquent terms:

The full faith and credit clause like the
commerce clause thus became a na
tionally unifying force. It altered the
status of the severaLstates as in epen
dent foreign sovereignties, each free to
ignore rights and obligations created
under the laws established by the ju
dicial proceedings of the others, by
making each an integral part of a single
nation, in which rights judiciall~ estab
lished in any part are given nation-wide
application. 320 U.S. at 439-40:

Justice Jackson, in his famous Cardozo
Lecture delivered two years after Magnolia
Petroleum, summarized the essence of the
clause with characteristic precision: "It
serves," he said, "to federalize the separate
and independent state legal systems . . . ,
but without aggrandizement of federal power
at the expense of the states."4

Recognition and enforcement of state court
judgments by sister states are at the heart
of "full faith and credit." The clause estab
lishes, as stated in Magnolia, "that a litigation
once pursued to judgment shall be as con
clusive of the rights of the parties in every
other court as in that where the judgment
was rendered." Full faith and credit, however,
need not be given to every judgment,. such
as one that is invalid where rendered, that
is not final, or that is inconsistent with a
subsequent judgment against the same party.
Thus, within narrow constitutional bonds, a
state may "go behind" the judgment of a sister
state to ensure that the integrity of its own
judicial system is preserved.

The Supreme Court's decision in Williams
v. North Carolina, 317 U.S. 289 (1942), illus
trates the traditional application of full faith
and credit to judgments. In that case, two
long-time residents of North Carolina di
vorced their respective spouses in Nevada,
married each other in Nevada, and returned
to North Carolina as husband and wife. North

4Jackson, "Full Faith and Credit-The Lawyer's Clause of the

Constitution," 45 Columbia Law Review I, 2 (1945).



Historically the consent of Congress,
as a prerequisite to the validity of
agreements by States, appears as the
republican transformation of the
needed approval by the Crown. But
the Constitution plainly had two very
practical objectives in view in condi
tioning agreement by states upon con
sent of Congress. For only Congress
is the appropriate organ for determin
ing what arrangements between States
might fall within the prohibited class
of "Treaty, Alliance, or Confedera
tion," and what arrangements come
within the permissive class of "Agree
ment or Compact." But even the per
missive agreements may affect the in
terests of States other than those
parties to the agreement: the national,
and not merely a regional, interest may
be involved. Therefore, Congress must
exercise nationa supervision through
its power t grant or withhold consent,
or to grant it under appropriate con
ditions. The framers thus astutely
created a mechanism of legal control
over the affairs that are protected
beyond State lines and yet may not
call for, nor be capable of, national
treatment. They allowed interstate ad
justments but duly safeguarded the
national interest. 12

Supreme Court interpretation of the clause
initially suggested that it might be read lit
erally to require congressional approval for
all cooperative efforts by the states. The first
case addressing the scope of the clause was
Holmes v. Jennison, 39 U.S. (14 Pet.) 540
(1840). In that case, a "foreign agreement"
case, the Supreme Court relied on literal
interpretation to invalidate Vermont's infor
mal agreement to return a Canadian fugitive
to Canada. Justice Catron, writing in dissent,
noted that the decision could be used to strike
down similar agreements among the states.
Such a result, warned the justice, would be
contrary to cu tom and would "alarm the
woe coun ry. '

Two cases decided by the Louisiana and
Georgia supreme court shortly after Holmes
rejected the "literal interpretation" theory and
developed Justice Catron's position in
Holmes. In Fisher v. Steele, 39 La. Ann. 447,
1 So. 882 (1887), the Louisiana court rejected
a compact clause challenge to an interstate
agreement to construct a levee. Finding ample
precedent for the agreement in prior coop
erative efforts relating to prisoner rendition
a not-so-veiled challenge to the rationale of
Holmes-the court concluded the agreement
did not require congressional consent: "It is
indeed too clear for argument that such a
transaction . . . is no more a prohibited
compact between two States than is contained
in the requisition of our governor for, and
the consent of another to, the capture and
arrest of a fugitive from justice."

12Ibid., pp. 694-95.
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The George case, Union Branch Railroad
Co. v. East Tennessee & Georgia Railroad
Co., 14 Ga. 327 (1853), involved a compact
clause challenge to an agreement between
Georgia and Tennessee for construction of
an interstate railroad. The Georgia court
rejected the challenge, concluding that only
those agreements threatening federal sover
eignty required congressional approval.

The United States Supreme Court returned
to the issue in Virginia v. Tennessee, 148 U.S.
503 (1893), the case that settled the present
boundary between Virginia and Tennessee
and that remains the seminal authority in
"modern" compact clause jurisprudence. Vir
ginia claimed, over eighty-five years after the
fact, that its boundary agreement with Ten
nessee should "be declared null and void, as
having been entered into without the consent
of Congress ...." Tennessee took the position
that the agreement did not need congressional
approval but that, in any event, tacit approval
had been given.

Justice Field, writing for a unanimous
Court, held the agreement enforceable against
Virginia. Limiting Holmes by implication, the
Court rejected as an "absurdity" the notion
that every interstate agreement must be ap
proved by Congress. Rather, echoing the
Georgia court in Union Branch Railroad, the
Court concluded that congressional approval
is needed only for agreements "directed to
the formation of any combination tending
to increase the political power in the states,
which may encroach upon or interfere with
the just supremacy of the United States."
Although the Court went on to find that the
disputed agreement did require congressional
consent, it resolved the issue in favor of
Tennessee by relying on tacit approval
through the "long acquiescence" of Congress.

The Court recently reaffirmed the political
aggregation test for congressional approval
set forth in Virginia v. Tennessee. In United
States Steel Corp. v. Multistate Tax Com
mission, 434 U.S. 452 (1978), the Court
upheld the "Multistate Tax Compact," which
had been adopted without congressional ap
proval to improve state tax administration
as applied to multistate businesses. Noting
that the "relevant inquiry is on the federal
structure," the Court characterized Virginia
v. Tennessee as striking "the proper balance
between federal and state power with respect
to compacts and agreements among the
states. "13

Modern Role of Compacts

The compact clause "performs high func
tions" in the federal system by providing a
mechanism to adjust federal and multistate
interests. 14 The Supreme Court has encour
aged the use of compacts to settle interstate

13 See also Northeast &mcorp, Inc. v. Board oj Governors oj the
Federal Reserve Systems, 53 U.S.L.W. 4699, 4704 (1985).

14 Petty v. Tennessee-Missouri Bridge Commission, 359 U.S. 275,
275 (1959).

disputes, and it has recognized that congres
sional approval may be provided in advance
or, as in Virginia v. Tennessee, through sub
sequent tacit consent. Interstate compacts
have been used to solve a wide variety of
interstate problems, including those relating
to boundary disputes, natural resources reg
ulation and allocation, flood control, com
munity development, transportation, taxa
tion, and crime control. Moreover, Virginia
has played an active role in attempting to
solve interstate problems through compacts.
Specific examples include the Potomac River
Basin Compact, which created the Potomac
River Basin Commission to develop and to
manage the water and other natural resources
of the Potomac River; the Southern States
Energy Compact, which created a board to
further cooperative efforts to conserve energy
resources and to improve the economy of the
South; and the Southeast Interstate Low
Level Radioactive Waste Management Com
pact, which established a commission to fa
cilitate the management and disposal of low
level nuclear wastes on a regional basis.

In addition to providing a mechanism for
interstate cooperation, the interstate compact
also serves as a convenient "middle ground"
between the minimum standards of cooper
ation imposed upon the states (e.g., through
"full faith and credit" and "privileges and
immunities") and persuasive federal regula
tion to further national policy. An interstate
compact permits "the states to take the ini
tiative for the substative solution to interstate
problems," thus advancing harmony
among the states while allowing more passive
federal involvement. In short, "the basic qual
ity of [our] federal system-permitting the
states to solve their own problems-is pre
served. "15 At the same time, important federal
interests-ensuring that the compact does not
infringe on federal prerogatives and maintain
ing the integrity of the compact as a viable
tool-are protected.

CONCLUSION

As a component of federalism, the Con
stitution establishes minimum standards that
control critical relationships among the states.
Those standards, explicit in the full faith and
credit clause and the privileges and immunity
clause, and implicit in the commerce clause,
have a unifying effect on the nation, while
preserving the integrity of the states. The
Constitution also furthers interstate cooper
ation through the interstate impact clause.
The clause accommodates federal and state
interests in matters of important national
policy and enhances the position of the states
within the federal system.

15 Brief for Petitioner at 5, Ramirez v. Indiana, 53 U.S.L.W. 4450
(U.S. Apr. I, 1985).



distinctions based on citizenship are permis
sible and "merely reflect the fact that this is
a Nation composed of individual States. ''7

In attempting to reconcile the tensions
inherent in the clause, the Supreme Court
has held that a state must accord residents
and nonresidents equal treatment ''[0Jnly with
respect to those 'privileges' and 'immunities'
bearing on the vitality of the nation as a single
entity."8 Reflecting the position of the states
in the federal system, the clause does not
prevent a state from making residency-based
distinctions that impact on its ability to
function as a sovereign. A state, for example,
may restrict to its citizens both the right to
vote and the right to hold elective office.
Similarly, a state may distinguish between
residents and nonresidents in other less po
litical contexts if "there is a substantial reason
for the difference in treatment" and the dis
cri ina ion" bstantial re ationship"
to the legitimate objectives of the state. In
this way, the clause attempts to strike a
balance between constitutionally imposed
minimum standards of treatment of nonres
idents and constitutionally permissible dis
tinctions that do not place unreasonable
burdens on the federal system.

The Supreme Court recognized long ago
that the privileges and immunities clause
protects a wide range of economic and non
economic interests considered "fundamental"
to the promotion of interstate harmony, and
thus to the "vitality" of the nation. These
include the right of a citizen to pass through
or to reside in other states, to institute and
to maintain actions in the courts of other
states, and to hold and to dispose of property
in other states.9

Many, if not most, of the Court's more
recent decisions have dealt with restrictions
on the nonresident's right to pursue a com
mon calling or to engage in competition with
residents of the restricting state- rights that
the Court also considers fundamental to the
validit of the nation. Demonstrating a degree
of consistency not always present in consti
tutional adjudication, the Court has struck
down a variety of statutes that imposed
disproportionately greater burdens on non
resident workers.

In Toomer v. Witsell, 334 U.S. 385 (1948),
for example, the Court held that South
Carolina could not require nonresident fish
ermen to pay a license fee of $2,500 per boat
when residents were charged only $25. In
Hicklin v. Orbeck, 437 U.S. 518 (1978), the
Court struck down an Alaska statute that
contained a resident hiring preference for
employment related to oil and gas resources

7 Baldwin v. Fish and Game Commission, 436 U.S. 321, 383 (1978);

See Also Piper, 53 U.S.L.W. at 4239-40.

8 Piper, 53 U.S.L.W. at 4239, quoting Baldwin, 436 U.S. at 383.

9See Paul v. Virginia,8 Wall 168 (1869).
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within the state. In United Building and
Construction Trades Council v. City of
Camden, 465 U.S. 208 (1984), the Court held
invalid a Camden ordinance that created a
resident hiring preference for city construc
tion projects. Finally, in Piper, the Court held
that New Hampshire could not limit bar
admission to state residents, thus extending
the "common calling" doctrine to the pro
fessions.

The Supreme Court's interpretation of the
privileges and immunities clause, like its in
terpretation of the other clauses already dis
cussed, reflects an overriding concern for the
position of the states within the federal sys
tem. Central to that interpretation is the
recognition that sovereign powers tend to be
exercised by states in furtherance of parochial
interests, which prompt retaliatory actions by
sister states. The privileges and immunities
clause attempts to temper those centrifugal
tendencies by imposing upon the states min
imum requirements for the treatment of ci
tizens of sister states in areas of particular
importance to the overall strength of the
nation.

INTERSTATE COOPERATION

The Constitution does not speak directly
to voluntary cooperation among the states,
although it is encouraged to some extent by
the minimum obligations imposed through
the commerce clause, the full faith and credit
clause, and the privileges and immunities
clause. Rather, cooperation tends to result
from the exercise of sovereign powers re
served to the states or shared with the federal
government. The Supreme Court, in New
York v. O'Neill, 359 U.S. 1 (1959), spoke to
the breadth of state cooperation under the
Constitution:

The range of state power is not defined
and delimited by an enumeration of
legislative subject matter. The Consti
tution did not purport or exhaust imag
ination and resourcefulness in devising
fruitful interstate e ationships. t is not
to be construed to limit the variety of
arrangements which are possible
through the voluntary and cooperative
actions of individual States with a view
to increasing harmony within the fed
eralism created by the Constitution.
359 U.S. at 6.

Over the years states have cooperated in
diverse contexts to deal with mutual problems
or to adjust relationships for the benefit of
their citizens. Since 1890 the National Con
ference of Commissioners on Uniform State
Laws has promoted uniform state legislation
in over 140 "problem areas" that are not
regulated by Congress but transcend state
lines. 10

lOSee, generally, Frankfurter al)d Landis, "The Compact Clause
of the Constitution-A Study in Interstate Arguments," 34 Yale

Law Journal, 685 (1925).

The Uniform Commercial Code, the Part
nership Act, the Gifts to Minors Act, the
Anatomical Gift Act, the Criminal Extradi
tion Act, the Residential Landlord and Tenant
Act, and the Child Custody Jurisdiction Act
(all adopted by Virginia) are examples of such
legislation.

Reciprocal state laws, which create "im
munities or handicaps conditioned upon like
treatment by sister States," also further co
operation, frequently on a regional basis. I I

Many states, including Virginia, use recipro
cal laws to deal with a variety of regulatory
matters, such as the licensing of physicians
and attorneys, the imposition of taxes, and
the provision of unemployment compensa
tion benefits.

More recently, much of the legislation
authorizing interstate banking has been re
ciprocal in nature. In 1962, for example,
Massachusetts provided by statute that an)'
out-of-state bank holding company with its
principal place of business in New England
could establish a Massachusetts-based bank
or bank holding company if the state in which
it was located granted equivalent privileges
to bank holding companies principally lo
cated in Massachusetts. Shortly thereafter,
Connecticut adopted a substantially similar
statute. Last term, the Supreme Court in
Northeast Bancorp Inc. v. Board of Gover
nors of the Federal Reserve System, 53
U.S.L.W. 4699 (1985), upheld both statutes
against a constitutional challenge that they
violated the commerce clause, the compact
clause, and the equal protection clause.

The Constitution does, of course, prohibit
or condition the cooperative exercise of state
power that infringes on federal authority.
Stated differently, when Congress exercises
a delegated power, federal legislation may
displace state law under the supremacy clause
of Article VI. The Copyright Act, Section
301, for example, "preempts" copyright reg
ulation, thus barring the states from coop
erating to grant additional copyright protec
tion. Preemption also frequently occurs as
the r it of con essiona\ acti.on under the
commerce clause.

Compact Clause

In addition to preemptive federal legisla
tion, interstate cooperation is tempered by
the compact clause of Article I, Section 10,
which grants to Congress the right to veto
certain agreements among the states. The
clause provides that "No state shall, without
the Consent of Congress, ... enter into any
Agreement or Compact with another State,
or with a foreign Power. ..." The Framers
sought by the clause to protect the national
government and the states against accretions
of power by other states. Justice Frankfurter,
writing before his appointment to the Su
preme Court, summarized the purposes of
the clause as follows:

Illbid., pg. 688.



Carolina, however, refused to recognize the
validity of the Nevada divorces and convicted
the couple of bigamous cohabitation. On
appeal, North Carolina argued that its over
riding interest in determining for itself the
marital status of persons residing within its
borders made "full faith and credit" inappli
cable.

The Supreme Court lost little time In
rejecting North Carolina's position:

It is a Constitution . . . we are ex
pounding-a Constitution which in no
small measure brings separate sover
eign states into an integrated whole
through the medium of the full faith
and credit clause.... [W]hen a court
of one state acting in accord with the
requirements of procedural due process
alters the married status of one dom
ici ed i a a e by granting him a
divorce from his absent spouse, we
cannot say it decree should be ex
cepted from the full faith and credit
clause merely because its enforcement
or recognition in another state would
conflict with the policy of the
latter. ... 317 U.S. at 303.

Cleariy implicit in the Court's conclusion
is the federalism-based principle that full faith
and credit, as applied to judgments, is central
both to our system of jurisprudence and to
the proper ordering of interstate relations.
Judicial "second guessing" is precluded pre
cisely because it injects uncertainty into the
adjudicative process and promotes parochial
interests at the expense of harmony among
the states.

The full faith and credit clause also sets
certain constitutional minima with respect to
the choice of sub tantive law to be applied
by a state court. The constitutional "choice
of law" issue arises whenever opposing state
court litigants contend that the substantive
law of a different tate controls the outcome
of their case. Th constitutional uestion is
whether the state whose law is to be applied
has a sufficient interest in the claim so as
to make the choice of its law neither "arbitrary
nor fundamentally unfair. ''5 In federalism
terms, this choice-of-law rule attempts to
accommodate conflicting interests among
states (as expressed in statutory and common
law) in advance of and during the decisional
stage of a judicial proceeding, rather than
after a decision has been reached and reduced
to judgment.

In Allstate Insurance Co. v. Hague, 449
U.S. 302 (1981), the Supreme Court held that
Minnesota could apply its own law (allowing
the "stacking" of uninsured motorist cover
ages) to an insurance claim arising out of

5 Pacific Employers Ins. Co. v. Industrial Accident Commission.
306 U.S. 493 (1939).
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an automobile accident that occurred in and
involved residents of Wisconsin. Justice Bren
nan, writing for himself and three other
justices, noted that the Court's only function
was to determine whether Minnesota's de
cision to apply its own law exceeded federal
constitutional limitations, notwithstanding
that Wisconsin may have had an equal or
greater interest in having the claim denied
under its law, which precluded "stacking."
Justice Brennan concluded that Minnesota
had a constitutionally sufficient interest in the
claim because the insured had worked in
Minnesota at the time of the accident; the
insured's wife (and beneficiary of the policy)
had moved to Minnesota in good faith fol
lowing the accident; and the insurance com
pany, prior to the accident, had engaged in
business in Minnesota.

As a comparison of Allstate and Williams
suggests, federalism concerns often are re
solved differently in situations where full faith
and credit involves the choice of conflicting
laws to be applied by a state court during
litigation and in those where a state court
is asked to enforce a valid judgment already
rendered by a sister state. Simply stated, far
more deference must be accorded to judg
ments and considerably less need be given
in resolving choice-of-law issues. There is,
however, at least some indication that this
distinction is being blurred, and that choice
of-law "interest analysis" is being used to
undermine the integrity of state court judg
ments.

Thomas v. Washington Gas Light Co., 448
U.S. 261 (1980), involved a District of Co
lumbia resident who suffered a back injury
while working in Virginia in 1971. Several
months after the injury, the Virginia Indus
trial Commission awarded compensation ben
efits under the Virginia Workmen's Compen
sation Act. Three years later, the District of
Columbia awarded supplemental benefits un
der its own act. The Supreme Court held that
the full faith and credit clause did not bar
the supplemental award.

In reaching that conclusion, the Court
rejected the commonly accepted principle that
full faith and credit precludes relitigation of
a claim previously reduced to judgment. Four
justices identified three different "state inter
ests" at stake: (1) Virginia's interest in placing
a limit on the potential liability of companies
doing business within its borders; (2) Virgi
nia's interest in the integrity of its judgment;
and (3) Virginia and the District of Colum
bia's shared interest in the welfare of the
injured worker. The plurality then balanced
those interests and concluded that Virginia's
concerns did not outweigh the District of
Columbia's concern for the welfare of the
worker. Hence, the plurality concluded that
Virginia had no legitimate interest in prevent
ing the supplemental award.

The pluralIty's analySIS is at odds with the
principle of finality embodied in the full faith

and credit clause. By applying an "interest
analysis" to determine the faith and credit
that had to be given to the Virginia judgment,
the plurality apparently would hold that
Virginia (and other states with similar work
men's compensation statutes) has no cons i
tutional guarantee that its compensation
awards will be treated as final judgments by
other states. The plurality's logic would also
extend to a variety of other claims, further
subordinating the integrity of judgments and
reordering state sovereignty under the full
faith and credit clause.

Privileges and Immunities Clause

The privileges and immunities clause,
found in Article IV, Section 2, provides that
"The Citizens of each State shall be entitled
to all Privileges and Immunities of Citizens
of e Is" .
doctrinal vision of federalism evident in the
commerce clause and the full faith and credit
clause. In Austin v. New Hampshire, 420 U.S.
656 (1975), a nearly unanimous Supreme
Court described the purposes of the clause
in dual terms-comity and nationality:

The Clause thus establishes a norm of
comity without specifying the partic
ular subjects as to which citizens of one
State coming within the jurisdiction of
another are guaranteed equality of
treatment. The origins of the Clause
do reveal, however, the concerns of
central import to the Framers. During
the preconstitutional period, the prac
tice of some States denying to outland
ers the treatment that its citizens de
manded for themselves was
widespread. The fourth of the Articles
of the Confederation was intended to
arrest this centrifugal tendency with
some particularity....

The discriminations at which this
Clause was aimed were by no means
eradicated during the short life of the
Confederation, and the provision was
carried over into the comity article of
the Constitution in briefer form but
with no change of substance or intent,
unless it was to strengthen the force
of the Clause in fashionIng a single
nation. 420 U.S. at 660-61.

In its most recent interpretation of the
clause, New Hampshire v. Piper, the Supreme
Court confirmed that the purpose of the
clause is to "'fuse into one Nation a collection
of independent~sovereign states. "'6 The Court
has recognIzed, however, that the clause con
tains the seeds of its own limitation. Certain

6 53 U.S.L.W. 4238,4239 (1985), quoting Toomer v. Witsell, 334

U.S. 385,395 (1948).
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