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CALENDAR OF UPCOMING EVENTS
July 9-11:, Institute for Municipal Officials, Omni Hotel, Charlottesville. This seminar

is intended especially for newly elected town and city councilmembers, but those
councilmembers returning to office will also find the meeting helpful and are encouraged
to attend. The program includes sessions on budgeting, interlocal relations, risk man
agement and insurance liability, and economic development. The seminar is cosponsored
by the Institute of Government and the Virginia Municipal League. For more information
or to register, call Jim Campbell at VML, (804) 649-8471.

July 16-18: Virginia Assessors' Institute, University of Virginia, Charlottesville. A two
day meeting for local government assessing officers, commissioners of the revenue and
persons interested in assessment practices. Workshops and program sessions will ~over
the principles, practice, and legal framework for assessing different types of real and
personal property. The meeting is cosponsored by the Virginia Association of Assessing
Officers and the Institute of Government; call Mary Ann Armstrong at (804) 924-0943
for additional information.
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International business transactions involv
ing United States persons and firms have
grown like weeds in a vacant lot, especially
since 1945. Such transactions include export
or import sales of goods, licensing arrange
ments abroad., the establishment of foreign
subsidiaries, carriage of goods among differ
ent countries, international sovereign and
private lending, and so forth. Not surpris
ingly, federal and state governments have long
been intensely interested in regulating or
otherwise affecting these international busi
ness transactions.

Government in the United States is not
wholly free to regulate or prohibit interna
tional business transactions, however. Our
Constitution sets forth a vision of limited
government, which cannot do everything it
might desire and which must proceed through
proper channels even when some branch or
eve 0 ov 0 a e ower 0 ac .

The confines of governmental power are
spelled out explicitly or by implication in the
structure and various provisions of the Con
stitution, as amended.

The first part of this News Letter will
identify the main types of constitutional con
straints that relate to international business
transactions. Next, these constitutional res
traints will be applied to three recent case
histories affecting international business. Fi
nally, the conclusion will deal with the im
portance of constitutional law and theory for
international business transactions.

CONSTITUTIONAL LIMITATIONS

At least three types of limitations can be
found in the Constitution. Some limitations
regulate the relationship between the federal
and state governments, usually subordinating
state regulation to national regulation. Other
constitutional limitations apportion the re
sponsibilities of national government among

the legislative, executive, and judicial
branches. This is accomplished by an explicit
delegation of duties to each branch, in articles
I through III of the Constitution, and by an
implicit suggestion that each branch of the
federal government ought to respect the pri
mary authority of other branches in certain
matters. Yet other limitations come from
general constraints on government, usually
by creating "rights" for persons (including
companies and noncitizens in many cases).

Limitations on State Regulation

One problem that gave rise to the framing
of the Constitution was the relative failure
of the previous Articles of Confederation to
effectuate national trade policy. Hence, the
Constitution explicitly or implicitly gives the
federal government the primary, and in many
instances exclusive, power to regulate inter
national business transactions. For example,
Article I, Section 10, prohibits the states from
entering into treaties, alliances, or confeder
ations with foreign governments, nor may the
states declare war on a foreign nation. The
second clause of Section 10 provides that
"[n]o State shall, without the consent of the
Congress, lay any imposts or duties on im
ports or exports," with a limited exception.
The purpose of Section 10 is to prevent
individual states from discouraging interna-

tional trade by creating barriers to trade or
by passing different forms of trade regulation.
Generally, foreign trade policy is reserved to
the federal government.

A more important, but also more complex,
limitation on state power is the commerce
clause of Article I, Section 8: "Congress shall
have power . . . [t]o regulate commerce with
foreign nations, and among the several States,
and with the Indian tribes." The commerce
clause is both a grant of power to Congress
and a limitation on the regulatory power of
the states, in two different ways. To begin
with, the Supreme Court has interpreted the
commerce clause to prevent states from en
forcing some rules of commerce, even where
there has been no federal regulation. Under
this "dormant" commerce clause, a state rule
is invalid if it imposes a regulatory burden
on interstate or foreign commerce, or dis
criminates against such commerce, without
a weighty justification. For example, the
Supreme Court held in Japan Line Ltd. v.
County of Los Angeles, 44 U.S. 434 (1979),
that states are generally not permitted to tax
multinational enterprises if the state tax either
creates a substantial risk of international
double taxation or prevents the federal gov
ernment from speaking with one voice when
regulating commercial relations with foreign
governments.



A further limitation on state power is
derived from the interaction of the commerce
clause and the supremacy clause of Article
VI of the Constitution:

This Constitution, and the laws of the
United States which shall be made in
pursuance thereof; and all treaties
made, or which shall be made, under
the authority of the United States, shall
be the supreme law of the land....

Thus, a state law can be "preempted" by
supreme federal law regulating commerce
(even though the state law standing alone
would not be a burden on interstate com
merce). State regulation can be invalidated
because it interferes with a federal statutory
scheme, either by conflicting with the oper
ation of the federal program (e.g., posing rules
at odds with the federal rules) or simply by
intruding into a field of regulation that is
completely occupied by Congress. Preemp
tion limitations are very important, because

____C-:::-o_n~gr-ess has enacted a broad variety of laws
relating to foreign commerce, includIng the
Carriage of Goods by Sea Act, the Export
Administration Act, the Foreign Corrupt
Practices Act, and the various antitrust and
securities laws, that effectively preclude any
parallel state regulation of foreign commerce.

Statutes are not the only federal law texts
that may preempt state law. Under Article
II, Section 2, the president, with the "advice
and consent of the Senate," has the power
to conclude treaties with foreign countries;
and the supremacy clause expressly makes
such treaties the supreme law of the land.
The supremacy of federal treaties is partic
ularly significant in the realm of international
business transactions, because the United
States has in force friendship, commerce, and
navigation (FCN) treaties with forty-three
other nations (as of 1981). These treaties
assure foreign countries that their trading
companies will enjoy most-favored-nation tax
and other advantages and will have generally
free access to United States markets, often
including the government procurement
market. These treaty provisions override con
trary state and local laws.

In addition to bilateral treaties (those be
tween the United States and one other coun
try), the United States is a party to many
multilateral treaties (often called conventions)
that regulate international business transac
tions. These include the International Mon
etary Fund Agreement, which sets forth res
trictions on foreign exchange and other
monetary rules; the Warsaw Convention, reg
ulating air travel; and the Hague conventions
of Service of Process and Discovery of Ev
idence Abroad (just to mention some inter
esting and currently litigated examples). More
important for the international practitioner,
the president has submitted to the Senate for
ratification the 1980 Vienna Convention on
International Sales of Goods. That conven
tion, if ratified, would displace state law
Article 2 of the Uniform Commercial Code
in many international sales transactions.

Limitations Applicable to Federal
Regulation

The supremacy of federal regulation of
international commerce does not guarantee
the validity of any and all federal regulation,

however. There is a central dilemma at the
heart of federal regulation of international
business transactions: the Constitution itself
vests most of the formal authority in Congress
(Article I, Section 8), but the executive branch
of government is usually better suited to
create rules because it can act more quickly
and can tailor rules better suited to the
constantly changing international environ
ment. For example, in Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579 (1952),
the U.S. Supreme Court invalidated Presi
d.ent Truman's occupation of private steel
mills in response to a threatened strike that
allegedly would have impaired the United
States'conduct of the Korean War. The Court
held that such a major policy initiative was
within the power of only Congress to achieve,
though it is apparent that Congress would
not have acted quickly enough to avert the
catastrophe that a work stoppage might have
occasioned.

While the limitations on state regulation
of international matters have become more
pronounce in the lasf ill y years, separation
of powers limitations on federal executive
regulation have slowly eroded. The erosion
has mainly resulted from the enactment of
statutes that vest broad discretion with the
executive branch to act in international af
fairs. Although the Supreme Court once
applied a rule against congressional delega
tion of broad authority to the president
without specific standards to guide discretion,
this "nondelegation doctrine" has long lain
in constitutional desuetude.

For a prominent example today, the In
ternational Economic Emergency Powers Act
(IEEPA) provides that the president may,
upon a declaration of national emergency:

nullify, void, prevent or prohibit, any
acquisition, holding, withholding, use,
transfer, withdrawal, transportation,
importation or exportation of, or deal
ing in, or exercising any right, power
or privilege with respect to, or tran
sactions involving, any property in
which any foreign country or a national
thereof has an interest; by any person,
or with respect to any property, subject
to the jurisdiction of the United States.

This statute was enacted in 1977, but similar
language in a previous statute had been
upheld against challenge based on the non
delegation doctrine. Pursuant to IEEPA, the
executive branch has unilaterally declared
trade embargoes against unfriendly countries
and has frozen the assets of those countries
with disruptive effects for international bu
sinesses.

The Export Administration Act is equally
broad in its delegation of authority to the
executive branch. The act itself is little more
than a general declaration of principles
implemented by hundreds of pages of detailed
legislative regulations in the Code of Federal
Regulations. Like IEEPA, the Export Ad
ministration Act has been upheld against
constitutional attack and has had extensive
effect upon United States persons and com
panies trying to do business abroad. For
example, the executive orders and regulations
prohibiting cooperation by United States
persons, companies, and controlled entities
with the Soviet Union's gas pipeline through

Western Europe terminated existing contrac
tual relationships and frustrated other inter
national business initiatives.

A third example illustrates the extent to
which current practice has attenuated con
stitutional separation of powers theory. Tra
ditionally, Congress established United States
tariff levels by statute. Since the 194Os, how
ever, most United States tariff policy has been
made by the executive branch, with occa
sional legislative involvement. In 1948, the
president entered into an executive agreement
called the General Agreement on Tariffs and
Trade (GAm. The GAIT is not a treaty,
because the Senate has never ratified it. But
it has served as the basis for a series of tariff
reductions and changes in import restrictions
since the 194Os. Congress has only generally
authorized the executive formulation of tariff
policy, yet the initiatives have not been suc
cessfully challenged.

Notwithstanding the above, separation of
powers principles do constrain federal gov
ernment activity relating to internationalbusi
ness transactIons. Irst, the pnnclples of
Youngstown Steel are still largely operative:
both the courts and the executive will defer
to legi"slative determinations of international
business policy. If international business in
terests were able to persuade Congress to
narrow the president's authority to declare
embargoes, or prevent certain exports, or
negotiate new tariff levels, it could do so, and
the courts would limit the executive to the
authorization contained in the statute.

Second, the constitutional separation of
powers has clearly influenced the executive's
choice of when to intervene in international
business activities. While the executive has
been active in formulating tariff and export
control rules, it has been pursuant to con
gressional authorization in an arena where
foreign relations considerations may change
unexpectedly and ongoing negotiation and
cooperation with other countries is impor
tant. The executive has been notably absent
as a policymaking force in respect to admi
ralty law, which is largely created by judicial
precedent and detailed legislation; interna
tional contract and letter of credit law (the
a mini a', . , .
Vienna Convention on International Sales to
the Senate for treaty ratification, rather than
adopting it as an executive agreement); and
the law of transnational transport, which is
governed by a combination of statutes, treaty,
and common law principles.

Third, even when Congress has granted the
executive broad discretionary powers over
matters for which the executive has tradition
ally played a policymaking role, there is a
potential constitutional problem with ven
turesome executive action. The Supreme
Court in The Paquete Habana, 175 U.S. 677
(1900), held that not only are federal treaties
and statutes the supreme law of the land, but
so is international law. While it appears that
Congress is free to override international law
through legislation, courts will engage in
every presumption that Congress intends to
respect international law. By extension, the
delegation of authority to the executive by
federal statutes should presumptively be read
to authorize the executive to act within the
confines of international law. Hence, the
executive might be found violating the



Indeed, the "political question doctrine" pos
its that Article III courts are not supposed
to make political judgments, and a long line
of Supreme Court decisions hold that foreign
nationalizations are not suitable for adjudi
cation in United States courts. Americans
who lose property because of foreign na
tionalizations must go to the political
branches of government for their remedies.
Creation of an international pariah exception
to United States law by courts, even if only
implicitly, is inconsistent with the role of
courts under Article III of the Constitution.

The rationale that recovery in nationali
zation cases should be left to the executive
was borne out in the Iranian cases, for in
January 1981 the president and Iran reached
agreement for the return of the American
hostages and the settlement of American
claims against Iran in an arbitral tribunal (one
of the ways traditionally used by the executive
to settle international claims arising out of
nationalizations by foreign countries). The
United States-Iran Claims Agreement, of
course, suspend d almost all of the United
States litigation, and American claimants
challenged the agreement (which was not
ratified by the Senate) as an unconstitutional
executive assertion of legislative and judicial
power. This was, they argued, just like the
Youngstown Steel case described above.

The Supreme Court considered these ar
guments in Dames & Moore v. Regan, 453
U.S. 654 (1981).2 It rejected the president's
argument that his suspension of claims was
authorized by Congress in IEEPA, but ac
cepted a much broader basis for executive
power. While Congress had never explicitly
authorized the president to suspend litigation
claims against foreign states, IEEPA and
other legislation were undoubtedly broad
commitments of foreign policy initiative to
the president. And, critical for the Court's
opinion, the president had repeatedly settled
nationalization and other foreign claims in
the past without any objection from Con
gress. The long tradition of executive action,
its apparent usefulness in conducting neces
sary foreign policy goals, and legislative ac
quiescence were sufficient to quell the sep
aration of powers reservations of a

In a world of mercurial governments and
radical changes in political climates, the con
stitutional issues posed by the Iranian cases
will surely recur. The international business
practitioner might be well advised to consult
the experience of the Iranian cases, both to
understand the arguments pro and con and
to recognize that the arguments that won in
many of the Iranian cases will not prevail
in the next instance of disruption of inter
national business because of a foreign rev
olution.

Libyan Embargo & Assets Regulations

Whereas the breakdown of United States
relations with Iran was swift and precipitous,
the breakdown in relations with Muammar
Qaddafi's Libya was long in coming. But
when it came, the executive response was
similar to that in the 1979 Iran crisis (except

2 The author of this News Letter was a counsel for one of the
defendants defending the executive action in Dames & Moore.

that only a few lawsuits were pending against
the foreign country. President Reagan in
January 1986 announced a general embargo
against virtually all commercial transactions
with Libya or Libyan entities and a freeze
of Libyan assets within the jurisdiction of the
United States. The Treasury Department im
plemented the president's announcement with
regulations pursuant to IEEPA.

There is at present little debate over
whether the Libyan Regulations are generally
constitutional. The executive's action seems
far less open to question than its settlement
of the Iranian crisis, which was upheld in
Dames & Moore. There are few, if any,
lawsuits disrupted or suspended by the ex
ecutive action; the regulations appear to be
directly sanctioned by IEEPA; and informal
congressional reaction seems to have been
almost uniformly favorable. Two interesting
constitutional issues lurk in the shadows of
this most recent initiative, however. Both
issues relate to the Fifth Amendment of the
Constitution.

One issue involves the takings clause. The
Libyan Regulations require United States
companies and their subsidiaries to terminate
virtually all economic relations with Libya
and Libyan entities, including relations that
are long term in nature. Hence, some com
panies will have to close down operations in
Libya, cancel contracts with Libyan entities,
and perhaps also cancel ancillary contracts
with carriers, banks, and other companies
that are no longer needed to carry out ob
ligations with Libyan entities. American com
panies thus affected stand to lose a great deal
of money. Machinery and goods will have
to be transported out of Libya, or sold at
fire-sale prices. Contracting partners might
sue the American companies for breach of
contract and seek damages. Such lawsuits
were successful in European courts after the
Soviet Pipeline Regulations similarly dis
rupted contractual relations, and those prece
dents might persuade American companies
to negotiate liquidated damage amounts with
terminated contract partners.

In short, international business interests are
paying a potentially high price for the uni-
a f' 0 .c ac i0 0 e i e

States (our European allies are not cooper
ating in the embargo). Do these losses con
stitute a "taking of property" for which "just
compensation" must be paid under the Fifth
Amendment? The Supreme Court has not
squarely addressed such concern, though the
issue was presented in Dames & Moore.
Justice Powell's concurring opinion in Dames
& Moore strongly argued that United States
claimants that did not find a remedy in the
United States-Iran Claims Tribunal would
have a just compensation claim against the
United States. Quoting from earlier Supreme
Court precedent, Justice Powell reminded the
Court:

'The Fifth Amendment's guarantee
that private property shall not be taken
for a public use without just compen
sation was designed to bar Government
from forcing some people alone to bear
the public burdens which, in all fairness
and justice, should be borne by the
public as a whole.'

It appears that a similar argument might be
made by some of the United States firms
affected by the Libyan Regulations.

A second constitutional issue arises out of
the flip side of the first issue. Rather than
suffer loss of property or breach of contract,
some United States firms and persons, it has
been reported in the media, have simply
"assigned" their contracts or property to
European firms or persons, who might then
carry on business with the Libyans as the
Americans had done before (with compen
sation to the American firms or persons). The
news media and at least one forthcoming law
review article conclude that such arrange
ments do not fall within the prohibitions of
the Libyan Regulations. But such arrange
ments may be regulated by the executive (the
media and the article may be wrong). First,
the regulations themselves prohibit any and
all mechanisms seeking to evade the embargo,
and it appears that the assignment or licensing
arrangements described in the media are
simple evasions that ought to fall within the
statutory olicy. Second, and potentiall
more important, the assignment of contract
rights will often fall within the Commerce
Department's Export Control Regulations
and hence would require a special license to
accomplish, because the Export Control Reg
ulations prohibit the export or re-export of
technical data (which is defined so broadly
as to include virtually any useful information)
as well as goods and other property. Pre
sumably, the Commerce Department would
not license a transaction that evades the
Treasury Department's Libyan Embargo Reg
ulations.

If it is correct that transactions in Europe
cannot get around the Libyan Embargo Reg
ulations, there may be a constitutional prob
lem deserving of serious litigation. The reg
ulation of contract transactions in Europe by
executive fiat might be challenged as beyond
the authority delegated to the executive by
Congress. The enabling statutes (IEEPA and
the Export Administration Act) are very
broadly worded, but they do not on their
face contemplate regulation of transactions
taking place solely in Europe. The jurisdic
tional validity of such United States regu-
ation is a matter of severe in ernationa
debate, and one might presume that Congress
did not intend United States regulation to
sweep so broadly unless the statute more
explicitly sanctions it. A similar argument
might be constructed under the due process
clause.

CONCLUSION: THE IMPORTANCE
OF CONSTITUTIONAL NORMS

Constitutional law and theory are impor
tant, and indeed increasingly important, for
the international business practitioner and
policymaker, for three reasons. First, consti
tutional theory and case law have profoundly
affected the evolution of government regu
lation of international transactions by em
phasizing the role of the federal legislature
and executive and by expanding the individ
ual rights limits on all government action.
Precedent and past practice influence the
government's response to foreign policy crises
and define the range of options available. For
example, the current Libyan Regulations are



contractors that use American products and
materials. Indeed, Congress in 1933 enacted
a federal Buy American statute that has been
the model for some of the state laws. None
theless, many of the state laws have been
challenged because of their asserted interfer
ence with international trade, and some of
the state laws or regulations have been in
validated.

Bethlehem Steel Corp. v. Board of Com
missioners of the Department of Water &
Power, 80 Cal. Reptr. 800 (Ct. App. 2d Dist.
1969), involved a challenge to California's
Buy American statute by contractors whose
bids were rejected because they used Japanese
steel. The court held that the California law
not only was preempted by the federal law,
but also that the law was an unconstitutional
encroachment upon the federal government's
"exclusive power over foreign affairs" and an
"undue interference with the United States'
conduct of foreign relations. " The court
found that the authority to conduct foreign
trade olic is the exclusive province of the
federal government and that Congress and
the president had pursued that policy by
entering into dozens of bilateral commercial
treaties, the GATf, and other multilateral
international commercial arrangements. To
allow a state to place an effective embargo
on foreign products for certain purposes, the
court reasoned, would have great potential
for disrupting national trade policy, such as
the negotiation of reduced trade barriers
through GATT.

Like the Bethlehem Steel court, the courts
in several other states have invalidated local
Buy American statutes. Yet other courts have
upheld their local policies against constitu
tional attack. The New Jersey Supreme Court
in K.S.B. Technical Sales v. North Jersey
District Water Supply Commission, 381 A.2d
744 (N.J. 1978), upheld its state's Buy Amer
ican laws against three constitutional indict
ments. First, the court held that the state
procurement policy was not preempted by
GATT, because of a GATT exception for local
procurement policies for governmental pur
pose. It is noteworthy that the court treated
the GAIT as the supreme law of the land,
which can supersede state law, even though
GATT is only an executive agreement and
not a treaty ratified by the Senate. The court
did not consider the apparent inconsistency
between the state law and many of the
bilateral FCN treaties in force for the United
States.

Second, the court rejected the Bethlehem
Steel argument that Buy American statutes
intrude into the federal foreign relations
power. The court argued that GATf's allow
ance of such regulations rendered them pre
sumptively consistent with the overriding fed
eral policy of free international trade and that
there was no evidence of a "significant and
direct impact upon foreign affairs" y the state
police. Third, the court found the dormant
commerce clause and substantive due process
arguments unpersuasive, because the New
Jersey statute reflected a legitimate local pol
icy of encouraging local industry. That the
Congress has adopted a similar policy in the
federal Buy American statute was persuasive
to the court.

Much of the debate over Buy American
statutes has occurred on the level of proper
policy. In the last twenty years, that debate
has generated numerous constitutional chal
lenges to such legislation, mainly on grounds
of federalism (state intrusion upon interna
tional commerce or federal foreign relations
power) and due process (the rules are not
justified by a rational governmental purpose).
While the statutes remain in many jurisdic
tions, the debate persists.

Iranian Assets Litigation

The Shah of Iran left his country in Feb
ruary 1979. The Empire of Iran, a stalwart
United States ally for several decades, became
the Islamic Republic of Iran, consumed with
internal turmoil and anti-American senti
ment. The turmoil disrupted the operations
of dozens of United States companies (in
cluding controlled subsidiaries) in Iran, and
the anti-American sentiment in the govern
ment contributed to its decision to nationalize
many foreign-owned companies and opera
tions in the summer of 1979. Fifty-three
Americans were taken hostage in November
of that year, precipitating a foreign policy
crisis that lasted 444 agonizing days.

Hundreds of lawsuits were filed against
Iran and Iranian enterprises in 1979 as a result
of the turmoil, the nationalizations, and the
taking of the hostages. Almost all the lawsuits
were filed in federal district courts. In most
of the lawsuits, American companies sued
Iranian companies for breach of contract, and
named the Islamic Republic as a co-defendant
so that national assets in the United States
could be attached to satisfy judgments. In
the nationalization cases, American compa
nies sued Iran as the main defendant, but
usually named Iranian state companies as co
defendants for jurisdictional purposes. Al
though few of the lawsuits reached any de
terminations on the merits of the claims
(because the executive froze Iranian assets in
this country and prevented judgments from
being entered against Iran or its state trading
companies), the judges who decided proce
dural issues in the lawsuits faced substantial
constitutional issues that are often raised in
intern io i ig tio .

The most important questions were ones
of due process. Under what circumstances
could United States courts adjudicate con
troversies involving foreign sovereigns and
fact situations thousands of miles away? In
the nationalization cases, there appeared to
be no connection between the defendant
(Iran), the forum (the United States), and the
controversy (the nationalization of Iranian
firms in Iran, and failure to provide com
pensation in Iran to the owners of those firms)
a connection that is traditionally required to
establish adjudicatory jurisdiction. Moreover,
both international law and the federal Foreign
Sovereign Immunities Act (FSIA) assure for
eign sovereigns of litigation immunity for
"governmental activities," including national
izations.

Notwithstanding the problems of interna
tional law and national due process, the
leading United States decision in the national
ization cases asserted jurisdiction over Iran
and found no sovereign immunity. The Dis
trict Court in American International Group

v. Iran, 493 F. Supp. 522 (D.D.C. 1980),
remanded, 657 F.2d 430 (D.C. Cir. 1981),
reasoned in part that Iran was the "alter ego"
of its state trading companies that did busi
ness generally in the United States and there
fore that Iran could be used as a private entity
in the United States because its alter ego
companies could be sued. I The court's will
ingness to attribute characteristics of inde
pendent state trading companies to Iran was
based upon virtually no factual record, and
its approach has been rejected by the Supreme
Court in the more recent case arising out of
Cuban nationalizations, namely First Na
tional City Bank v. Banco Para el Comercio,
103 S. Ct. 2591 (1983).

Conventional due process and interna
tionallaw principles invalidate the reasoning
actually used by the American International
Group court, but its opinion was not alone
in slighting traditional law in order to grant
plaintiffs relief against Iran and Iranian en
tities. Plaintiffs argued, and many federal
judges implicitly agreed, that principles of
constitutional and international aw should 
not be applied to favor a regime as unfriendly
as Iran was to the United States in 1979
81. This "international pariah exception" to
United States law appeals to the idea that
since Iran behaves unfairly toward United
States citizens, the United States is entitled
to deny Iran the benefits of its law. There
are two constitutional problems with this
exception, however.

One problem with the exception is that it
violates assurances of due process. When a
federal statute, such as the FSIA, says that
nationalizations are not to be the basis of
lawsuits against foreign sovereigns in United
States courts, that statutory rule ought to be
applied to friendly countries as well as un
friendly ones. So, too, ought the due process
restrictions on adjudicatory jurisdiction of
United States court. Traditionally, the Con
stitution has been applied to the good, the
bad, and the horrible. The alleged white collar
criminal who is an outstanding community
servant is entitled to no greater formal pro
tection under the Fourth Amendment (which
prohibits unreasonable searches and seizures)

who has a criminal record. And the First
Amendment has been held to protect the
peaceable assembly of Nazi groups as well
as socially progressive ones. To the extent
that the United States views itself as a society
of law, and the Constitution as a set of
fundamental limits on government, it should
look askance in the future at the international
pariah exception accepted by some jurists in
the Iranian litigation.

A second problem is that the federal ex
ecutive branch, operating under Article II of
the Constitution, has traditionally borne the
responsibility for retaliating against un
friendly foreign governments. This is the sort
of political judgment normally left by our
Constitution to the president and Congress.

I The author of this News Letter was a counsel for defendants
in the American International Group case. The doctrinal errors
of the decision are examined in Eskridge, "The Iranian National
ization Cases," 22 Harvard International Law Journal 525 (1982).



Congressional authorization if executive reg
ulations transgress the jurisdictional and
other limitations of international law.

Limitations Applicable to All
Governmental Regulation

The limitations discussed above primarily
apportion power to deal with international
matters among the different branches or levels
of United States governments. The assump
tion of all the power-apportionment rules is
that some government branch can create the
regulation (often the federal Congress is the
only, or the preferred, state actor). A third
set of constitutional precepts restricts the
actions and regulations of all governmental
bodies in the United States. These precepts
establish "rights" on behalf of persons to be
free of governmental action. Most of the
rights discussed below are substantially ap
plicable to foreign persons and to companies.

Most of the rights found in the original
Constitution of 789 are of little practical
importance today. Articl I, Section 9, for
example, provides that "[n]o bill of attainder
or ex post facto Law shall be passed" by
Congress, and Article I, Section 10, makes
the same prohibition applicable to the states.
A bill of attainder is an arbitrary deprivation
of property or liberty against a specified
person or group of persons. An ex post facto
law is a criminal type prohibition that applies
retroactively, thereby making criminal an act
that was not criminal when committed. The
bill of attainder clause was invoked, unsuc
cessfully, to challenge federal detention of
Iranian students and other persons after the
taking of fJity-three American hostages in
Teheran.

More important are the limitations enu
merated in the Bill of Rights, or the first ten
amendments to the Constitution. The amend
ments by their terms limit the federal gov
ernment from acting in prohibited ways, and
the Supreme Court has interpreted the Four
teenth Amendment to incorporate most of
those protections to prevent similar action
by the states. For international business tran
sactions, the most important protective pro
vi ion is the du rocess clause of both the
Fifth and Fourteenth amendments: "No per
son shall ... be deprived of life, liberty, or
property, without due process of law" (Fifth
Amendment, applicable to the federal gov
ernment); "[n]or shall any State deprive any
person of life, liberty, or property, without
due process of law" (Fourteenth Amend
ment). While the due process clause may
appear to be a rather simple and unadorned
constitutional text, it has been interpreted
over time by the Supreme Court to become
a detailed elaboration of both substantive and
procedural limitations on the power of gov
ernment to act.

Since the late nineteenth century, state and
federal courts have interpreted the due proc
ess clause to be a substantive limitation on
government regulation. Typically, the limita
tion has been that the government can act
only where its action is a reasonable means
to achieve a legitimate governmental purpose.
Although "substantive due process" has been
narrowly circumscribed by the Vnited States
Supreme Court, many of the highest courts
in the states still apply such analysis to

scrutinize state regulation, especially when it
affects interstate or foreign transactions. Even
at the federal level, substantive due process
review will invalidate government action
when it unjustifiably trenches upon a "fun
damental personal interest." One such interest
is the right to travel internationally. In
Aptheker v. Secretary of State, 378 V.S. 500
(1964), the Supreme Court overturned a fed
eral statute prohibiting members of certain
organizations from obtaining passports, on
the ground that the statutory policy infringed
upon individuals' right of international travel
without presenting a compelling government
interest.

The United States Supreme Court has been
more willing to overturn governmental ac
tions under the doctrine of "procedural due
process." The Supreme Court's recent cases
suggest that whenever state or federal govern
ments deprive a person or company of life,
liberty, or property, there must be notice of
the proposed deprivation and a right to be
heard (usually before the deprivation) by an
impartial decisionmaker. Thus, in judicial
proceedings (to which these guarantees are
most clearly applicable), the defendant must
receive actual notice of the lawsuit, and not
just constructive notice published in a news
paper; cannot have its property attached or
its conduct enjoined without being heard in
opposition, unless there is an emergency (and
a prompt post-deprivation hearing can be
had); and must be treated reasonably and
fairly.

The Supreme Court has also extended due
process assurances to many administrative
proceedings. A government agency granting
or revoking a license, or passing on a person's
or company's application for entitlements,
must be accompanied by some procedural
protections. Federal agencies regulating ex
port transactions are fully aware of these
assurances and have usually established reg
ularized procedures. Hence, an applicant for
a special validated export license lNill be
considered by an impartial bureaucrat, with
opportunities for appeal if the decision is
adverse.

Another important procedural facet of the
due process guarantee limits the jurisdiction
of governmental bodies to regulate or adju
dicate international conduct. The Supreme
Court generally limits state jurisdiction to
controversies involving defendants that have
systematic and continuous contacts with the
state or that commit acts within the state (or
outside the state, but with direct and sub
stantial effects within the state) and the acts
give rise to the claim for relief. In World-
Wide Volkswagen Corp. v. Woodson, 444
U.S. 286 (1980), the Supreme Court held that
the State of Oklahoma could not sue non
resident an automobile retailer and a distrib
utor based upon the sale of the automobile
in New York and its subsequent breakdown
in Oklahoma. The Federal Rules of Civil
Procedure generally limit "long-arm jurisdic
tion" to the constitutional maximum for the
state in which the federal court sits, and so
the constitutional limitations on state court
jurisdiction have truly national significance.

When either Congress or an authorized
executive department or agency chooses to
assert regulatory jurisdiction over the entire
United States, the due process clause poses

no barrier. But it does limit the ability of
the federal government to regulate "extra
territorial" conduct. Generally, United States
regulation may reach the conduct of Vnited
States nationals abroad, as well as foreign
actions having a direct and substantial effect
in the United States. It probably may also
reach foreign conduct that impacts on the
United States' national security, though do
mestic and foreign commentators are severely
divided as to the definition of "national
security," and how proximate the impact
must be to justify V nited States regulation.
For example, the administration's Soviet
Pipeline Regulations explicitly regulated for
eign subsidiaries of United States corpora
tions. United States courts upheld the reg
ulations, but Dutch courts refused to
recognize the legitimacy of such regulation.
This is an unresolved issue of both interna
tional law and United States constitutional
law.

In addition to the due process clause, the
Fifth Amendment of the Constitution con
tains the important takings clause: "ln)or shall
private property be taken for public use,
without just compensation." The takings
clause is usually not a basis for striking down
legislation (unless the taking serves only a
private and not public purpose); instead, it
is the basis for a subsequent claim that Vnited
States regulation of property should be ac
companied by compensation. When the ex
ecutive blocked the transfer of Cuban assets
in the early 196Os, the owners of the assets
and others argued that the freeze of assets
was effectively a taking. The federal courts
generally rejected such arguments, in part
because the blocking order was formally only
a "temporary" freeze of assets (one that is
still in force a quarter-eentury later, however)
and in part because the executive action was
in response to hostile action by Cuba. As
Judge Friendly of the Second Circuit put it
in Sardino v. Federal Reserve Bank of New
York, 361 F.2d 106 (2d Cir. 1966), "the
Constitution protects the alien from arbitrary
action by our government but not from
reasonable response to such action by his
own."

RECENT EXAMPLES OF
CONSTITUTIONAL ISSUES

The three types of limitations discussed
above-federalism, separation of powers, and
individual rights limitations-do not exist
singly and apart. Every time the state or
national government acts, its officials are at
some level aware of all these limitations, and
they operate together to define the options
for government regulation. What part of the
government should regulate? How far can the
regulation proceed? Three examples will re
veal that interesting constitutional issues lay
behind recent and dramatic government in
volvement in international business transac
tions.

"Buy American" Laws

Many states, including Virginia, have stat
utes or regulations requiring specified state
agencies or contractors to follow procurement
or contract policies favoring the use of Amer
ican products and materials and preferring



patterned on those that were used against
Cuba and Iran in previous crises and with
stood constitutional attack Before the pres
ident agreed to the United States-Iran Claims
Agreement, the executive carefully considered
the constitutionality of the agreement.

Second, constitutional law can sometimes
be the basis for judicial invalidation of ob
jectionable government regulation of inter
national transactions, especially state regu
lation. A fair amount of litigation involving
international transactions appears to impli
cate constitutional challenges to state taxa
tion, discrimination, or regulation of inter
national activities. Even federal rules can be
changed by litigating their constitutionality,

for courts may interpret federal statutes nar
rowly, so as to avoid constitutional questions
or clashes with the United States' responsi
bilities under international law.

Third, constitutional arguments are often
important in the ongoing enforcement of
federal or state policy (even after the policy
has been determined). Some of the state Buy
American laws have been upheld against
constitutional attack, in large part because
they were narrowly confined to local needs,
and contained flexible enforcement provi
sions. A most recent example involves the
Libyan Regulations. Some United States com
panies were able to persuade the adminis
tration to allow them to retain assets in Libya

for some time after January 1986, so that
they could liquidate their holdings in an
orderly way. Obviously, the companies were
arguing that any abrupt departure would
cause them substantial losses-and subject
the United States to a claim for just com
pensation under the takings clause.

Constitutional law does not directly influ
ence most international business transactions
or their regulation. But the history of inter
national business regulation, and the sorts of
policy arguments that can be made by affected
persons, are profoundly influenced by the
dynamics and doctrines of constitutional law.
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