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Few subjects provoke vigorous exchanges
as quickly and predictably as do issues bearing
on the proper role and authority of the federal
bureaucracy. From the young businessman
whose plans for a small manufacturing plant
are complicated by confusing and conflicting
regulations coming from the Occupational
Safety and Health Administration (OSHA),
the Environmental Protection Agency (EPA),
and the Federal Trade Commission (FTC),
to the aggrieved victim of racial or sexual
discrimination who complains of laxness and
indifference on the part of the Civil Rights
Division of the Justice Department, the bureaucracy has emerged as a decisive and often
bewildering force haping the way of life of
the people.
Significantly, the sense of bewilderment,
frustration, and victimization is not limited
to persons outside the bureaucracy. Carrying
out legally assigned responsibilities has exposed more than one person in the administrative service to greater grief than acclaim.
Food and Drug Administration (FDA) officials, for example, felt betrayed by the harsh
congressional reaction to their announcement
that saccharin would be removed from store
shelves due to its carcinogenic qualities, a
decision seemingly mandated by previous
legislative directives. More recently, FDA
officials were baffled by the Justice Department's refusal to go along with recommended
penalties against a drug manufacturing firm
that failed to report lethal side effects of a
blood pressure drug. In another recent incident, several congressmen expressed dismay
when they learned that the Bureau of Reclamation had decided to invest money in a
bowling alley for residents of one western
town rather than putting it towards a water
project.

To understand what at first blush may
appear to be a hopelessly unintelligible, if not
wholly irrational, system of administration
requires that the current review of the bureaucracy be placed in the context of the
larger political and constitutional order. The
debate on how best to promote responsibility
in the federal administration has focused
public attention on the critical question of
political study-who rules and to what endsin an unprecedented way. From revelations
that personnel of the Internal Revenue Service may have shredded 1985 tax returns, to
the permission to reopen Three Mile Island,
to reports that the Justice Department is
actively discouraging local affirmative action
programs, the extensive reporting of administrative actions has drawn the subject of
responsibility in the bureaucracy into the
middle of popular discourse.
Finally, it is worth noting that the central
issue of the current debate really is defined
less in terms of ends than means. There is
general agreement on all sides that the government must protect rights while being equal
to its responsibilities as a modem commercial
state and superpower. But how this is best

done elicits considerable disagreement. From
some quarters come pleas for greater decentralization, deregulation, and "reprivatization," while from other sides come calls for
an activist bureaucracy fighting race and sex
discrimination, setting national educational
standards, and protecting important environmental interests. Considering the bearing that
government bureaucracy has on our whole
way of life, the subject of responsibility in
the bureaucracy clearly deserves our collective
scrutiny as the Bicentennial of the Constitution approaches.

SOME CONTEXTUAL THOUGHTS
What makes control of the bureaucracy
such a difficult subject of examination is not
merely the numerous and variegated forms
of influence over public affairs that administrative agencies now enjoy, but the public's
ambivalence regarding governance by professionals. There is a deep-seated tension in the
modem republic that is marked by the pull
of the principle of governance based on the
expressed preferences of the people on the
one hand, and the attraction on the other

CALENDAR OF UPCOMING EVENTS
February 27-28, 1986: The Treasurers' Association of Virginia will hold
the first of three regional seminars for locally elected treasurers and their
assistants. The February seminar will be held at the Charlottesville Omni
Hotel (formerly the Radisson). Some of the program topics will be bond
issues, internal controls, stress management, and debt collections. Similar
programs will also be held in Blacksburg and Williamsburg in March.
For more information or to register for the conference, please write of
call Alfred Anderson, Treasurer, Roanoke County, P.O. Box 3700,
Roanoke, VA 24015 (phone 703/387-6089).
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to governance based on knowledge or expertise in a state that looks to promote the general
welfare through careful management of human skills and resources. While it is common
to hear arguments in defense of the principle
of rule based directly on consent in a democracy, the fact is that our attitudes also
have been shaped by the Enlightenment vision
of perfection through reliance on technical
knowledge, best represented by the progress
promised by science. Consider, for example,
the strength of the belief that if we apply
our skills conscientiously, anything is possible, including cures for diseases like AIDS
and perfect monitoring of utility-owned nuclear reactors. Failures in these areas are
blamed either on lack of concern or insufficient application of resources by the government, not on the impossibility of the task.
Beyond merely historical interest, the view
that governance based on the mastery of a
body of knowledge or experience has a place
in the American political tradition supplies
legitimacy for participation in governance by
persons who have acquired special skills. This
is reinforced by the commitment to competence in government that is one of the goals
of the system of separated and divided powers
devised by the Founders. In short, it is not
inconsistent with our political/ constitutional
tradition that the nation now depends to an
extraordinary degree on unelected officials to
supply some of the great goods sought from
republican government: protection for private
rights from members of the judiciary, for
example, and the supervision of the requisites
of a comfortable and secure life from persons
in the administrative service (e.g., oversight
of products and the environment by the Food
and Drug Administration, the Federal Trade
Commission, and the Environmental Protection Agency).
That this depet dence on administrative
officials is only grudgingly conceded reflects
another side of the American psyche, one
shaped by the belief that individuals can make
a difference-what might be called the "ef~
ficaciousness" factor. The basic desire to
control one's own affairs-from access to
controversial medicine for cancer or AIDS
patients to unrestricted cultivation of farm
land-when pitted against the inability of
persons to attain self-sufficiency in today's
complex state, nurtures the general public's
ambivalence regarding administrative agencies. The tension that accompanies this ambivalence is magnified as events produce
increasing dependence on the bureaucracy
without any lessening of the belief that individuals should be able to control their own
way of life. In point of fact, however, the
full extension of the regulatory state, coupled
with issues that presently dominate the national agenda, like the proper mix of defense

armaments, the need to set guidelines for
nuclear power plants, and the disposal of
toxic wastes, are testing the limits of the
public's capacity to direct government. Hence
comes the warning from some quarters that
the viability of governments by the people
is in the balance today.
Against the backdrop of the tension between governance based on the people's preferences, on the one side, and knowledge
possessed by specialists on the other, along
with the increasing complexity of domestic
and foreign policy issues, it is worth remembering that the Founders did not see themselves as creating a pure or strict democratic
political community. Knowing what the Constitution provides, and what the Framers
sought to achieve, is the place to begin a
review of the proper scope of political control
of the administrative service. Insofar as the
Constitution exercises a formative influence
over the political system, it can be expected
to supply some clues about the intended
character of American public administration
and the appropriate form and extent of
political control of the bureaucracy. There
emerges from a study of the Constitution,
as well as the political thought and practices
of the Founders, a view of the bureaucracy
as not being quite the culprit it is so often
made out to be and, indeed, as having an
enormous contribution to make to the decency and effectiveness of government.

THE FOUNDING PERIOD AND
ADMINISTRATION
The overarching concerns of the Founders
and the true magnitude of their achievement
begin to emerge when considered in light of
the events and attitudes of the pre-constitutional period. The governmental arrangement
established under the Articles of Confederation in 1781 reflected the same suspicion of
executive and administrative powers that was
given expression by Jefferson in the Declaration of Independence. Besides particular
violations of due process and substantive
individual rights, Jefferson complained of the
"swarm" of imperial officials who had been
sent to "harrass" the colonists and "eat out
their substance." The bitter and deep-seated
suspicion, indeed resentment, of executives
and administrators that emerged during this
period cannot be overstated. Jefferson, for
example, proposed that Virginia exchange its
governor for an official who would be chosen
to serve a single-year term but denied the
opportunity to succeed himself or even to
appoint his principal department heads. The
arrangement instituted under the Articles of
Confederation reflected this same suspicion.
No separate executive, or judiciary for that
matter, was established. The government was

marked by a fusion of power as most responsibilities were drawn into the "legislative
vortex."
Americans eventually discovered that they
needed a more energetic and efficient government if they were to enjoy the benefits associated in theory with the modern commercial republic. Rampant inefficiency and
destructive competition among the states
helped to undermine the Confederation. The
lack of power that the Confederation Congress had to compel compliance to its proposals by the states and its ill-eontrived system
of administration produced despair; however,
these defects also hastened the call for substituting a true national government for what
was really only an alliance system.
That the reforms would have to include
a re-thinking of the system of administration
was recognized even before the Constitutional
Convention of 1787. As early as 1780, for
example, Hamilton was speaking of the advantages of departments with single heads as
compared with boards composed of numerous officers. Between Washington's pleas during the pre-eonstitutional period for "more
responsibility and permanency in the executive bodies" and Hamilton's plan for the
appointment of "great officers of state," improving administration loomed large as an
object of discussion. The thrust of these
arguments was to separate executive/ administrative concerns from those that were particularly legislative in nature. In fact, the
gradual separation of functions first appeared
in the internal divisions between administrative and legislative tasks. What the Constitution did was to formalize this division with
the creation of a separate executive. Interestingly, while the formal separation of functions in this manner was clearly beneficial to
the country, the recent disposition to overformalize separation of powers in a way that
tends to promote interdepartmental competition and jealousy has been partly responsible
for the difficulties associated with the bureaucratic state.
The great significance that the Founders
assigned to the proper arrangement of the
administrative system for the success of the
new republic is frequently overlooked. Madison, in particular, took pains to remind his
contemporaries that vigor and competence,
in addition to protection of private rights,
must be provided for if the government was
to be equal to the great "ends of Union."
In this connection, nationalists like Madison
never lost sight of the importance to their
"experiment" in democratic republican government of a well-eonceived executive department, broadly defined to include administration.
In the minds of the delegates at the Convention, the connection between executive
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and administrative responsibilities is evident
not only in the resolution that gave to the
president the "power to carry into execution
the national laws," but also in the general
agreement to a proposal by Madison that
entrusted to the chief magistrate the power
to "appoint to offices in cases not otherwise
provided for," clearly referring to administrative types of positions. Additionally, the
executive was entrusted with the authority
to solicit opinions in writing from heads of
departments. Significant as these provisions
might be, what must be underscored is that
executive supervision of the administration
is modified by the exercise of powers constitutionally entrusted to the legislature; examples are Congress's control of the purse
and its authority to pass the enabling legislation required to both create and staff
administrative agencies. What this demonstrates is that exclusive executive control of
administration was not the preeminent goal
that it is sometimes made out to be. This
is not to suggest that the Framers intended
either to leave administration in "limbo" or,
as some prefer, to invite bureaucrats to play
the executive and legislature off against each
other. A more satisfying view of the place
and role of the federal administration emerges
when the political thought of the founding
period is faithfully examined.
Perhaps the most instructive appeal during
the Convention about control of administration came from Gouverneur Morris of Pennsylvania. In firm language he counseled that
the executive "ought to be so constituted as
to be the great protector of the Mass of the
People," and to this end he should be able
to "pervade every part" of the Union. For
Morris, this required lodging with the president the authority to appoint officials to
oversee the administration of public affairs.
These officials would perform their duties "in
subordination to the Executive." Executive
reliance on administrative officials was a
condition that had to be met, in Morris's view,
if the government was to be equal to its
responsibilities; i.e., providing stability, security, and protection for private rights in a
vibrant commercial republic.
That Morris was not alone in holding these
views is confirmed by arguments marshalled
by Madison in the First Congress in defense
of entrusting the removal power to the president, a matter left unsettled by the Constitution. Madison insisted that the Constitution
underwrote a principle of official responsibility that supported executive supervision of
administration:
It is one of the most prominent features
of the Constitution . . . that there
should be the highest possible degree
of responsibility in all the executive
officers thereof. . . . [I]f the heads of
executive departments are subjected to

removal by the President alone, we
have in him security for the good
behavior of the officer.
As a dimension of this argument, Madison
would expose a president to impeachment
whenever he permitted subordinates "to perpetuate with impunity high crimes or misdemeanors against the United States, or neglects to superintend their conduct so as to
check their excesses." Fifty years later, John
Quincy Adams assumed as a matter of fact
in his jubilee address on the Constitution that
the executive could be impeached for "maladministration." This presumption that
grants of public authority are intelligible only
within a framework of republican principles
of government and law goes a long way
towards clarifying the intended place of administration in the political order.
The emphasis, to repeat, was on a strong
and broadly conceived executive department
that would lend energy to the new republic.
A government capable of effectively governing was the object of the nationalists. Their
view of the mutual dependence of the qualities
of the presidency and administration surfaces
most clearly in the emphasis that they gave
to ensuring that the executive would have
both the will and capacity to mobilize the
resources of his office, including the administrative service, on behalf of the national
interests. Duration in the executive, for example, was expected to promote continuity
and stability in administrative action. Reeligibility and an independent grant of power
in the case of the president was linked to
the formulation and implementation of longrange plans. Effectiveness and competence in
the administrative service, in short, depended
on the right qualities in the presidency. The
importance of this view cannot be too strongly
emphasized, for nationalists like Madison and
Hamilton projected that the government
would share in the assessment of the federal
administration by the citizen body. Argued
Hamilton, "The confidence of the people will
easily be gained by a good administration.
This is the true touchstone." Madison declared in the Federalist Papers that they were
looking to create an administration that
would draw support for the national government and offset the natural affection shown
the states. Conversely, they recognized that
the prestige of the government would diminish whenever the people considered the
management of public affairs to be illiberal,
illicit, or ineffective.
While the nationalists wanted a government that was strong and effective, there also
was a desire to see that it could govern itself,
in keeping with republican principles. Hamilton took pains to respond in the Federalist
Papers to the apprehension that the executive
might become monarchical. In an especially
revealing passage, he reminded his readers

that a president would command only a
concurrent authority to appoint persons to
high offices and could confer no formal
privileges whatsoever. How far Hamilton was
prepared to go in order to ensure republican
qualities in the government and an effective
administration can be glimpsed in Federalist
No. 77. There he advances the desirability
of institutional devices that would diminish
the effects of executive ineptitude and corruption on the administration. He particularly singled out the provision of the Constitution that entrusts the confirmation of
high executive department officials to the
Senate. The Senate, in his opinion, was
entrusted with a responsibility for protecting
the stability and integrity of the administration even if it meant occasional disagreements
with the president. In much the same spirit
as the later civil service reformers, Hamilton
championed institutional arrangements for
guarding the administrative service, and especially persons within the service who have
demonstrated fidelity and fitness of character,
against the worst effects of corruption and
favoritism. He discouraged any system that
might lead persons in administrative posts to
acquire "the necessary insignificance and pliancy" to render them "the obsequious instruments" of anyone's pleasure, including the
president's. What emerges once more is evidence that the gaze of the Founders was not
fixed on unbridled executive vigor, but embraced the advantages of a system of checks
and balances that was created to promote
an effective government without sacrificing
republican principles.
The same reasoning that recommends
checks on executive ineptitude and corruption
also led the Founders to conclude that grants
of power to administrative personnel should
be carefully regulated. As Washington's principal administrative adviser, Hamilton supported a policy of confining the discretionary
authority of subordinate federal employees.
In addition, preserving the integrity of the
administrative service did not require, in his
judgment, that persons might be allowed to
claim property rights in public offices. He
neither believed in simple independence for
public service personnel, nor did he suggest
that they see themselves as filling positions
like persons in the private sector-that is, as
if they did not occupy "political" posts and
thus were free to enhance private interests.
The administrative service was presumed to
be an integral part of the larger "political"
whole and, thus, was obligated to respect the
regulations of the political order, while also
deserving protection against abuse.

THE LEGACY OF WASHINGTON
AND JEFFERSON
The importance of a properly ordered
administration to the success of the new
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republic was not lost on the first presidents.
A remarkable consistency in the thinking
about public administration runs throughout
the extended founding period from the Constitutional Convention and ratification periods to the last Jeffersonian-Republican presidents.
Washington set the tone with appointment
practices that were marked by an abiding
concern for the reputation of the government;
this concern is seen in his general disdain for
office seekers and his policy of making no
commitments prior to the creation of offices.
His calculated attention to securing uprightness in practice and appearance also can be
seen in the fact that he frowned upon making
nominations from among members of Congress. He looked for rectitude, fitness of
character, standing in the community, and
allegiance to the constitutional order in candidates. Washington's thinking about the federal administration is revealed, more than
anywhere else, in his insistence that appointees understand that the success of the political order was also their responsibility. He
bluntly declared on one occasion that the
appointment to office of a man who is "unfriendly to the Constitution and laws which
are to be his guide" must be considered an
"act of governmental suicide."
Significantly, administrative practices under the Jeffersonians were not dramatically
dissimilar from the policies of the Federalists,
and certainly the practices of these two groups
were closer to each other than either of them
was to the Jacksonians. To the extent that
Jefferson believed that a "revolution" was
occasioned by his victory in 1800, it did not
manifest itself in a complete restructuring of
the system erected under the Federalists.
Like the Federalists, the Jeffersonian-Republicans argued for substantial executive
control of appoint -.-nts with minimal external interference. For that maUer, Jefferson
seemingly went even further than Hamilton
in wanting only a defensive senatorial check
that would prevent the worst kinds of favoritism and abuses on the part of the president.
In keeping with Hamilton's policies, Jefferson
expected little risk-taking and general compliance from persons charged with conducting
more or less routine matters of administration. He looked for executive department
employees to assist the president in an instrumental capacity and to avoid being a
source of embarrassment to the government.
Jefferson, indeed, endorsed restraints on political activity for civil servants more than a
century before the passage of the federal
Hatch Act in 1939. He did not think that
such restraints either infringed on fundamental freedoms or reduced the status of public
service personnel to second-class citizenship.
Such restrictions represented for Jefferson
a means of preserving the republican
credentials of the administration and the

public's faith in the ilnpartiality of the government.
Where Jefferson did depart from his predecessors was in the reputation that he earned
for wanting to bring the federal service in
line with popular opinion. He was especially
sensitive to the danger that the nation might
be "administered into a monarchy," a charge
he laid against Hamilton. Because Jefferson's
election represented the first change of parties
in the executive department, it is not surprising that he was under pressure to bring fellow
Republicans into the government. But Jefferson was careful to root his removals in
more than partisan passion. He insisted that
it was hardly unreasonable in a democratic
republic to give the new majority a "proportionate share in the direction of public affairs"
now that the sentiments of the people had
swung away from the Federalists. Nonetheless, what needs r.l1ost to be highlighted is
not the fact that we have the first defense
of political removals from Jefferson, but that
he confessed, in Washingtonian style, that he
could not subscribe to a general practice of
partisan removals and looked forward with
confessed "joy" to the day "when the only
questions concerning a candidate shall be, is
he honest? Is he capable? Is he faithful to
the Constitution?"
A more obvious contrast between Federalists like Hamilton and Jefferson appears in
Jefferson's suspicion of programs that would
render public posts attractive. It was a "wise
and necessary precaution against the degeneracy of the public servants" to offer them
"drudgery and subsistence only," in Jefferson's opinion. He was leery of policies that
would attach men to public office by appealing to their interest in private gain. The
satisfaction derived from participation in governance, from sharing in the precious right
of self-government, ought to be the overriding
motive and reward, in his estimation. Although Jefferson's emphasis on public duties
was not identical to Hamilton's play upon
the desire for fame, there was a common
thread in the belief that the American republic
could not be sustained in the absence of a
public spiritedness on the part of the people
and their representatives.
As a group, Washington, Hamilton, Madison, and Jefferson concurred in the judgment
that the federal administrative service should
be sensitive to the principles of the American
republic and ought to lend to the government
a favorable reputation for order, justice, and
competence. This shared view that adnunistration ought to be "politicized"-in the
elevated sense of demanding a common commitment to the success of the constitutional
order broadly conceived-is what separates
this period from the democratic Jacksonian
era, especially as represented by spoils practices. Admittedly, the Federalists and

Jeffersonians often quarreled over the best
policies for the political order, but the contrary claims that they raised were rooted
fundamentally in a similar conception of
representative government.
The similarities between the Federalist and
Jeffersonian periods is perhaps best appreciated when contrasted with the practices that
were characteristic of the years between Jackson's presidency and the passage of the Civil
Service Act of 1883. What emerged in the
latter period was a pattern of practices that
drew administration into partisan politics.
The proclaimed goal of Jackson was to
democratize a government that he insisted
had been monopolized by the gentry class
under both the Federalists and Jeffersonians.
This objective and the accompanying rhetoric
spawned the spoils practices that involved
another kind of "politicization" of administration, a dangerous one that damaged both
the appearance and substance of impartiality
of the public service.
It was precisely the corruption and debasement of the public service associated with the
spoils system that prompted people like WJ.1liam Curtis and Carl Schurz to call for civil
service reform. Among other objectives, the
reformers sought to insulate civil servants
from the corruptive influence of partisan
politics and, thus, to "depoliticize" administration. The "depoliticizing" objectives of the
reformers, combined with the introduction of
regulatory agencies armed with discretionary
and rule-making authority (like the Interstate
Commerce Commission beginning in 1887)
and the later acceptance of the philosophy
of "positive" government associated with the
New Deal, fundamentally shaped the character of the federal administration that exists
today. These are the principal ingredients of
the so-called bureaucratic state that has been
the subject of considerable recent controversy.
Significantly, since the reform period the
bureaucracy has been steadily drawn into the
middle of governance while counseled to
consider itself either above or outside of
"politics."

THE CONTEMPORARY
CONTROVERSY
Establishing the proper balance between
deIJ1ocratic-republicanism and professionalism in the bureaucracy is easier said than
done, especially with domestic and foreign
policy agendas becoming increasingly complex and with the greater entanglement of
public and private activities and interests. By
the time that Woodrow WJ.1son wrote on
administrative science at the end of the nineteenth century, students of politics already
could see that the public would be in need
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of informed counsel and guidance if democratic government was to remain viable. Wilson, in fact, anticipated the appearance of
greater public management of the country's
affairs through a bureaucracy that was expected to be both democratic and professional. He understood that for this system
to work, the right combination of informed
judgment, cooperation, and self-discipline
would be required of govenlment officials and
the citizen body.
The tension between an administrative ser~
vice that is encouraged to abide by its professional standards on the one hand, and
expected to respect popular preferences on
the other, is magnified by regulatory agencies
that supply important services while exercising extensive po er over the way of life of
the people. EPA rulings on smokestack pollution and the handling of toxic waste, for
instance, affect not only the health of Americans but also the cost of consumer goods,
unemployment levels, and even the ability of
companies to survive. The controversial Food
and Drug Administration ruling in the case
of saccharin several years ago was seen as
a threat to dietary habits by many Americans.
Regulation, indeed, has become a battle cry
in American politics, with critics and proponents waxing eloquently and emotionally
on each side in ideological fashion.
The recent preoccupation with fiscal responsibility and efficiency in government has
been another source of attention for the
bureaucracy. Heightened public awareness of
the limited resources (both financial and
otherwise) available within the society, together with the attention being devoted to
a spiralling federal deficit and excessive Defense Department payments for purchases of
everything from hammers to toilet seats, has
prompted demands for greater economizing
on the part of government. There is, as well,
a growing insiste ce that the effectiveness of
programs in areas like criminal justice and
education be improved. The overall debate
is taking the form of a referendum on the
quality of governance at all levels.
One side in this debate argues for greater
reliance on a professional administrative service capable of applying systematic analysis
to policymaking, as well as bringing its expertise to bear in such areas as budget formulation, criminal justice, and the management of foreign relations. Interestingly, these
pleas transcend liberal and conservative lines.
Witness the call, on the one hand, for greater
dependence on career professionals in the
State Department to negotiate arms control
agreements or in the Civil Rights Division
of the Justice Department to control discrimination and, on the other hand, demands for
freeing up the FBI or CIA to fight crime and
espionage.

Proponents of an active regulatory bureaucracy typically point to the importance of
maximizing the use of scarce resources to
improve the quality of life for all persons.
Fashioning effective solutions to intractable
problems, whether they involve risks to health
or to personal rights, is seen as a matter of
fundamental justice. In each case, reliance on
professional judgment is assumed to be preferable to the "muddling along" approach of
interest group politics that is identified as the
alternative. For persons of this persuasion,
"politics as usual" can no longer be counted
on to resolve complex social, economic, and
political problems.
The other side in the debate charges bureaucrats both with being overzealous-failing to appreciate the totality of the interests
touched by their decisions and permitting
their professional judgment to displace popular preferences and cloud their accountability to the public-and with being responsible
for increasing the cost of operating both
business and government. Even several years
ago critics like Murray Weidenbaum were
already publicizing a figure of $100 billion
or more as the cost to society of regulatory
measures like OSHA requirements that
workers be protected from excessive noise.
In addition, bureaucrats are indicted for
transferring governmental power to influential private interest groups that "capture"
agencies, a serious problem associated with
bureaucratic clientage.
The fact that a growing number of agencies
combine quasi-judicial and quasi-legislative
powers with their executive-type functions
only feeds the fears of these critics. Above
all else, however, it is the tendency for administrative practices to interfere with personal activities and rights that leads to accusations of insensitivity, injustice, and
coercion. Taken together, bureaucratic procedures and "red tape" are singled out for
sapping the economic strength and personal
initiative that have been the hallmarks of this
country. Hence, the conclusion of critics that
less bureaucracy translates into greater
growth, prosperity, and freedom.
It was the perception of an obstructionist
bureaucracy, coupled with a claimed "mandate" for change, that provoked President
Nixon's determination to capture control of
the federal administration through his counter-bureaucracy or "administrative presidency" strategy. The plan was to gain control
of the departments through reliance on "loyalists," and then to use administrative means
like impoundment of funds and regulation
writing to bring about the objectives of Nixon's New Federalism agenda. Through these
means, as well as some decentralization and
"reprivatization," Nixon planned to change
the face of the bureaucratic "welfare" state.

While many of Nixon's actions were discredited by Watergate, the reasoning and
strategy were not entirely forgotten. President
Reagan has resurrected and given new spirit
to the "administrative presidency" as a model
of executivej administrative relations. It is not
only the apparent popularity of Pre·sident
Reagan's counter-bureaucracy measures that
suggests continuing public suspicion of bureaucrats. Even the almost universal disapproval of Nixon's actions, together with evidence of legislative inability to make hard
decisions as it tries to be all things to all
people, has not been enough to dim the view
that bureaucrats are fundamentally untrustworthy and can be expected to substitute their
personal preferences for those of the people
and elected officials. The fear of adverse
decisions by anonymous IRS personnel, or
of an FBI armed with computer banks that
conceivably could be used to store ftIes on
Americans, or of agencies perceived to be
assisting groups like timber or gas exploration
companies to gain economic advantages such
as a desired access to federal lands, has
become a part of the psyche of the people.
Founders like Madison and Hamilton would
have bemoaned this situation, for the mistrust
invites excessive restrictions that endanger the
possibility of gaining the full advantages of
an administrative service that possesses and
stores an important part of accumulated
knowledge and experience of this republic.
Needless to say, bureaucratic entrepreneurship, inertia, and sabotage of programs of
political superiors would have been unacceptable to the Founders and should be considered intolerable by the American people
today. And yet we must constantly remind
ourselves that the Founders recognized that
an administration fashioned to improve competence in government was essential to the
success of their "experiment." How to provide
for this contribution without the excesses is
the critical question. The answer lies between
the positions outlined above. Neither side is
entirely right or completely wrong. Without
the contribution of a professional public
service, the nation would be hard pressed to
satisfy demands for safety, prosperity, and
protection of individual rights. But as in the
case of the judiciary, persons in the administrative service have to exercise proper judgment in lending assistance in governance, and
not be drawn into exercises of independent
force or will. This requires that they understand their place in the constitutional system
and develop the appropriate self-restraint in
discharging their duties.

THE POLITICAL DIMENSIONS OF
ADMINISTRATION
To appreciate how complex is the place
and role of public service personnel in our
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constitutional order, it is only necessary to
consider the multi-faceted political dimensions of administration. That all persons
occupying public offices owe allegiance to the
political/ constitutional system sets out the
largest political dimension of administration.
There is, additionally, the matter of political
direction of the bureaucracy. Finally, there
is a third dimension that encompasses the
protection that must be afforded persons in
the administrative service to define and express their own political views as citizens of
the polity.
The obligation to uphold the Constitution
and laws binds all government officials, both
elected and unelected. This obligation sets the
outer boundaries for conduct. It requires that
all persons consider the propriety of their
actions within the context of constitutionalJ
legal principles and the governmental
arrangement, which includes the system of
separated and divided powers. While this
understanding of official responsibility provides administrative personnel with grounds
for refusing to collaborate in unconstitutional
or illegal projects, it also imparts to the
president gre.ater authority than subordinate
executive department employees have to act
upon his understanding of constitutional responsibilities. Needless to add, no one is
positioned to act as if he is a law unto himself
when it comes to defining constitutional or
legal prohibitions or prescriptions. What is
required, in the final analysis, is a body of
officials who understand not only what the
Constitution and laws provide for, but also
their responsibilities in the governmental
order.
It is sometimes argued that the Constitution requires "neutral competence" from persons in the administrative service. There is,
however, a danger that attends this formulation, insofar as the language obscures the
necessarily "partisan" commitment to constitutional principles and laws that was referred
to above. In point of fact, we should neither
want nor need a completely "neutral" or
"nonpolitical" administrative service. If "neutral competence" is taken to mean a policy
of self-restraint, prudential decision making
within the framework of existing legal and
constitutional prescriptions, and a respect for
the authority of the president and members
of Congress as the elected representatives of
the people, then this term is acceptable but
requires careful use.

A second political dimension of administration involves the matter of supervision of
the bureaucracy. The context for political
control of administration is set by the Constitution, statutory law, judicial decisions,
executive orders, and historical practice. In
short, its basis is broad and deep in American
history. The belief that persons in the public

service are to be held accountable to the
people in a democracy through the medium
of elected representatives has commanded
general agreement.
As a dimension of political control of the
bureaucracy, executive supervision of the
administration has strong roots in constitutional law and history. As we have seen,
Madison vigorously defended the principle
of executive direction of the administration
as a member of the First Congress, and even
such antagonists as Hamilton and Jefferson
did not seriously quarrel over this principle.
As recently as 1982 in Nixon v. Fitzgerald,
457 U.S. 731 (1982), a case involving the
exercise of the president's reorganization powers in such a way as to displace a whistle
blower, the U.S. Supreme Court affirmed a
grounding in constitutional law for the principle that presidents should be able to act
without fear of civil action by aggrieved
executive department personnel. In cases like
this one, preserving effectiveness in the presidency outweighs the claims raised on behalf
of individual interests, according to Justice
Powell. It was his fear that the threat of such
suits would lead presidents to become reluctant to act precisely at a time when national
interests might demand decisive actionhence, his conclusion that the nation as a
whole would stand to lose by a policy that
weakened executive resolve by constantly
exposing presidents to suits by displeased
subordinates. To the exercise of executive
control must be added the opportunity for
congressional supervision through reliance on
oversight hearings, annual instead of multiyear authorization of funds and sunset laws,
and regulation by the courts through the
exercise of judicial review.
A grounding in constitutional law for political control of the bureaucracy can also be
found in a doctrine identified with Oliver
Wendell Holmes. While still on the Massachusetts Supreme Court, Holmes insisted that
holding a public service position is merely
a privilege and not a right, and as such may
be conditioned pretty much at the will of
political authorities. The "privilege doctrine"
is often cited as supplying legitimacy for such
conditions of public employment as the restraints on political activity imposed by the
Hatch Act. Although challenged as endangering fundamental First Amendment rights,
on the two occasions when the law has come
before the Court, the authority of the legislature to impose such requirements on holding a civil service position has been upheld.
In fact, when the law was last reviewed in
the National Association of Letter Carriers
case, 413 U.S. 548 (1973), Justice White wrote
for the majority that the proper judicial policy
on such occasions was to construe the restraints "so as to comport with constitutional
limitations," not to presume them invalid. The

historical importance of the "privilege doctrine" in defining the place of the civil servant
in government, and his ability to challenge
organizational directives that touch private
interests, cannot be too strongly emphasized.
When the "privilege" doctrine is combined
with the historical reluctance of the Court
to intrude into the management of the public
service, the strength of the constitutional law
foundation for political control of the bureaucracy is strikingly revealed.
Challenges to laws like the Hatch Act,
however, point to an additional political
dimension of administration: the opportunity
owed persons in the administrative service to
define and express their political views as
American citizens. While the Hatch Act has
been sustained when broad challenges to it
have come before the Supreme Court, what
must be recognized is that both state and
federal courts in the last three decades have
encouraged attacks on such restraints on the
public service by the heightened attention they
have given to both explicitly identified and
construed constitutional rights.
The judiciary's accentuation of non-economic rights after 1937, especially First
Amendment freedoms, has had an enormous
impact on American society. Especially by
the 196Os, persons in the public sector began
to benefit from this development. Without
discarding the "privilege" doctrine, the Supreme Court itself issued a number of verdicts
that qualified political control of the bureaucracy. Examples include decisions in the
freedom of "association" and "expression"
areas.
First in Elrodv. Burns, 427 U.S. 347 (1976),
and then in Branti v. Finkel, 445 U.S. 507
(1980), the Supreme Court ruled against
patronage dismissals, citing the need to protect substantial personal interests. The First
and Fourteenth amendments were used to
protect individual rights against alleged infringements for partisan purposes. The Court
concluded that the claims raised in these cases
on behalf of the vitality of party organizations
were not sufficient to justify patronage practices that impaired such freedoms as political
belief and association.
The complexity of the politics-administration relationship is brought out vividly in suits
where the Court has provided protection to
public service personnel for expressions of
political views and the enjoyment of privacy
interests, despite charges that the challenged
conduct endangered important agency interests. One such decision in 1968 surely encouraged civil service personnel to believe that
the Court was ready to strike down Hatch
Act-type conditions of public employment.
In Pickering v. Illinois, 391 U.S. 563 (1968),
the Court reviewed the dismissal of a public
high school teacher who published a letter
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critical of the local school board's handling
of a proposed tax measure. Writing for the
majority, Justice Marshall declared the removal a violation of the teacher's First
Amendment rights, on the grounds that "the
interest of the school administration in limiting teachers' opportunities to contribute to
public debate is not significantly greater than
its interest in limiting a similar contribution
by any other members of the general public."
Marshall's argument lends itself to dismissing
as legally decisive the distinction between
public and private employment in controversies involving freedom of expression. Not
surprisingly, this reasoning was seen by critics
as a threat to such historical practices as local
school board control of faculties and curriculum.
This account s ould be sufficient to reveal
the complicated interests sought to be protected by the constitutional order, all of which
make it difficult to come up with a simple
theory of the place and role of the bureaucracy
in governance. Nor is the Court alone in
struggling with this subject and in sending
out mixed signals. Congress, for example,
complicates the situation when it encourages
executive department employees to appeal to
the legislature whenever they are dissatisfied,
thus playing the president off against the
Congress, as in the case of officials with the
Civil Rights Division of the Justice Department who opposed the Reagan administration's recent policies on affirmative action.
The pursuit of popularity by legislators, which
leads to an unwillingness to make hard policy
decisions, is another source of difficulty insofar as the bureaucracy is left adrift or to
make needed decisions on its own. A president can complicate the situation by establishing his own counter-bureaucracy in the
White House or using what has been called
"counterstaffing" techniques, which can be
demoralizing and stifling for the regular bureaucracy.
t is far too simplistic to conclude that the
apparent pulling and hauling in different
directions is evidence of a government or
bureaucracy out of control. Rather, it must
be understood that the competing demands
placed on the public service are themselves
a reflection of our constitutional arrangement, which splits power between and within
governments in order to protect rights, provide security, and promote competence. To
work, this arrangement depends on an administrative service that acts professionally
and respects the democratic bona fides of the
political order, and a citizen body that understands the indispensability of a capable
bureaucracy to an efficient and prosperous
democratic republic. In addition, there must
be legislative, judicial, and executive attention
to the conditions that make for a responsible
system of administration. Legislative intent,
for example, ought always to be clear, or at
least subject to clarification through cooperative oversight hearings. Obviously this is

a two-way street. Agency personnel must
avoid the kind of practices that allow legislative and executive directives to get lost in
the bowels of the bureaucracy.

SOME CONCLUDING THOUGHTS
It was well understood at our nation's
founding that the federal administration
would have to operate in a republican constitutional framework, and that meant in a
framework of separation of powers. The
object behind the system of separated and
divided powers was to diminish the likelihood
of governmental tyranny; to supply protection for individual rights; and, what is too
frequently overlooked, to promote competence in government.
The Constitution effectively provides for
a greater perfection of separation of powers
than found in the political thought of John
Locke. Part of the improvement comes in
the provision for a large republic that gives
rise to a multitude of interests, all of which
are forced to engage in coalition politics to
secure real political influence. This process
of coalition formation not only diminishes
the threat of majority tyranny, but promotes
moderation in politics and government.
A second improvement comes in the way
that separation of powers under the Constitution promotes competence in government.
Powers are mingled in a way that permits
a kind of "meddling" among departments
toward the end of producing a government
equal to its complex responsibilities. Examples of shared powers abound, from Senate
involvement in foreign affairs and the ratification of executive nominations, to the
president's veto of legislation. That competence was one of the goals of this arrangement
is perhaps best reflected in Madison's proposal for a Council of Revision. This body
was to be composed of both the executive
and members of the judiciary and empowered
to review the "wisdom" of legislation before
it became law. Though defeated, this measure
reveals the strength of Madison's resolve to
establish a democratic republic that was as
effective and competent as the "new science
of politics" then made possible.
Unfortunately, separation of powers now
conjures up images of interdepartmental competition, jealousy, and disputes. The system
has been formalized to a degree unintended
by the Founders. The formalization not only
appears in the kind of strict separation of
functions represented by the War Powers Act,
which allows Congress an intrusive check on
the president's use of the military, but also
with regard to the bureaucracy, by calls to
tie up the bureaucracy with legalities. It is
too frequently forgotten that not all the "red
tape" is generated independently by agencies.
Much of it is the result of judicial or congressional or presidential directives. Just as

the War Powers Act may threaten the capacity
of the president to satisfy the great responsibilities that now fall to his office, so making
administration excessively procedural endangers the benefits that can be derived from
a bureaucracy that has room to act according
to its accumulated knowledge and experience.
The formalization and competition, together
with the expanded government agenda and
the complicated nature of public policy issues,
increasingly produces misunderstanding and
inefficiency in today's competitive political
environment. This situation places the administration in a difficult position and invites it
to engage in practices such as clientele politics
and bureaucractic entrepreneurship. Recognizing this does not excuse the bureaucracy
of responsibility for its excesses, but it does
place much of the recent lashing of the
bureaucracy in a better context. In short, the
constitutional system still contains all the
ingredients needed to ensure responsibility in
the bureaucracy. If the bureaucracy is out
of control, the fault lies in not properly
understanding and prudently using the
arrangement left to us by the Founders.
Finally, in contrast to the "politicization"
of administration that prevailed in the founding period, and the ultimately corruptive
"politicization" of the spoils era, the new
"politicization" takes the appearance of an
administration drawn into the political thicket
of policymaking. The "politicization" of the
founding was more salutary and less troublesome than the later forms, but also a
reflection of a republic that was just beginning
to grow in stature and responsibilities. Since
the administrative service probably is destined
to remain in the political thicket in which
it finds itself, care must be taken to ensure
that the requisite personal interest and institutional provisions for responsible republican governance are not displaced by incentives for inefficiency, incompetence, and
irresponsibility.
Above all, we must constantly remind
ourselves that institutional arrangements
alone will never be sufficient to preserve the
republic projected by the Framers. Their
system demands a measure of public spiritedness, honor, and commitment to justice on
the part of those who govern, including
bureaucrats, and those who choose the governors. The Framers knew that in a democracy the people would, and should, get the
government that they "deserve." While it is
true that the republic was framed to work
without a philosopher king, saints, or even
statesmen at the helm, the presence of public
spirit and a sense of justice in government
officials and the citizen body is indispensable.
This arrangement may not be perfect, but
most people would agree that it comes closer
to promoting justice and the general good,
as well as being more realistic, than any
alternative yet touted by its critics.
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Bicentennial Newsletter on the Constitution Seeking Material
The Commission on the Bicentennial of the United States Constitution is publishing a bimonthly
newsletter beginning in January 1986. Articles, essays, bicentennial events, and intriguing trivia
concerning Virginia and the Constitution-both its inception and development-are welcome for
inclusion.
In addition, the Commission will be publishing a calendar of bicentennial events. If you or your
organization are planning any event in celebration of the Constitution's 200th anniversary, please
send a description of the event and the date it is to take place to:
Tracy Warren, Associate Director
Virginia Commission on the Bicentennial of the
United States Constitution
Institute of Government
207 Minor Hall
Charlottesville, Virginia 22903
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