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In February 1787, the Congress of the
United States called for a convention to
remedy certain "defects" in the Articles of
Confederation. Delegates chosen by the states
were to convene later that year in Philadelphia
"for the sole and express purpose of revising
the Articles of Confederation." But when the
delegates met, they simply ignored their mandate. Having recently defied their king, they
now defied Congress and their states, and in
their defiance they established the Constitution of the United States.
The United States is preparing to celebrate
the bicentennial of the Philadelphia Convention of 1787 and the inauguration of President
Washington two years later. Before we celebrate that original convention, however, we
may have another; and the possibility of a
second constitutional convention is generating both hope and fear-hope that it will
develop a structural solution to our fiscal
plight, and fear that it will subvert our
liberties.

ARTICLE V PROVISIONS
Article V of the Constitution provides two
means for proposing constitutional amendments and two modes for their ratification:
The Congress, whenever two-thirds
of both Houses shall deem it necessary,
shall propose Amendments to this Constitution, or, on the Application of the
Legislatures of two-thirds of the several
States, shall call a Convention for
proposing Amendments, which, in
either Case, shall be valid to all Intents
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and Purposes, as part of this Constitution, when ratified by the Legislatures of three-fourths of the several
States, or by Conventions in threefourths thereof, as the one or the other
Mode of Ratification may be proposed
by the Congress....

in 1975; the next eight, in 1976. 1 Presumably,
the applications must be part of a "contemporaneous consensus"; but can the 1975 applications be combined with applications
made more than a decade later?

Thirty-two states have applied for an Article
V convention to propose a balanced budget
amendment. Thirty-four states constitute the
necessary two-thirds. Some of the country's
most prominent political leaders are pushing
to obtain the two additional applications.

In nearly two hundred years, Congress has
never had to discharge its obligation to call
a convention upon application of two-thirds
of the states. But twice, in 1971 and 1973,
the U.S. Senate passed a bill to establish
procedures for a constitutional convention.
(The late Senator Sam Ervin, D-N.C., who
first introduced a constitutional convention
procedures act in 1967, was primarily responsible for the Senate's activity.) The House has
never acted on a procedures bill.
The Senate is trying again: On July 23 of
this year, the Senate judiciary Committee
unanimously reported the bill S. 40, the
Constitutional Convention Implementation
Act of 1985. The Senate will probably pass
the measure during this Congress, perhaps
by the end of this year. Unless additional
states increase the pressure for a convention
by adopting Article V applications, the measure can be expected to die again in the House.
The Constitutional Convention Implementation Act is predicated on the Article V
command that Congress shall call a convention. Implicit in that command is the idea
that Congress will set a time and place for
the convention. Plausibly, that command
may also imply that Congress can establish

APPLICATIONS OF THE STATES
The applications of the states have several
features in common. First, most of the applications call on Congress itself to propose
a balanced budget amendment to the Constitution. If Congress proposes an amendment, the drive for a convention will be
aborted. Second, all of the applications expressly call for an Article V convention; there
are no vague requests for relief. Vague requests do not rise to the dignity of Article
V applications. Third, all of the applications
call for a limited convention. Most of these
limitations a~e express; in fact, many of the
applications are drawn so as to become void
if a convention should propose any amendment not described in the application. In some
applications the limitation is necessarily implied because ~pecific language is proposed.
And some legislatures resolved that the convention's amendment should "read substantially" as their own. Fourth, all thirty-two
applications call for what can fairly be described as a "balanced budget amendment."
No application for any other fiscal constitutional amendment (e.g., to limit taxes) is
counted among the thirty-two. Fifth, the
applications span a decade.
By my count, the first four applications
for a balanced budget convention were made

CONGRESS'S POWER TO CALL AN
ARTICLE V CONVENTION

I. I attempted to determine the years in which the state legislatures actually made their calls. This simple task proved problematic. A report of the Senate Judiciary Committee (see footnote
2) lists (on pp. 57-58) the date on which applications were received
in Congress. Even taking into account these different approaches,
however, it is difficult to reconcile my count with that of the
committee.
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neutral rules to govern the convention. A
report of the Senate Judiciary Committee
explains that:
The principal objective of S. 40 is
to ensure that the Congress had clear
standards and criteria by which to
judge convention applications before it,
and that any convention which ultimately results is conducted in an orderly and clearly defined manner. The
alternative to this bill is not an absence
of a constitutional convention procedure-rather, it is a procedure that
occurs· amidst chaos, litigation and
partisan and ideological bickering.
Much of the credibility in the assertion
that a convention would lead to a
"constitutional crisis" derives simply
from the fact that so many procedural
uncertainties exist with respect to the
convention process-uncertainties that
S. 40 is intended to resolve.2
S. 40 is our guide for thinking about a
constitutional convention because it asks, and
answers, the major procedural questions. Not
everyone will find the answers satisfactory,
of course, but the Senate committee report
is an excellent catechism on a constitutional
convention.

Can a Convention be Limited to a
Single Subject?
A "runaway convention" is the greatest fear
of convention opponents. A convention called
for the ostensible purpose of balancing the
budget may end up repealing the First Amendment, the opponents say. S. 40 attempts to
circumvent this problem by definition; it
applies only to conventions called on applications for "one or more specific amendments ... stating the subject matter of the
amendment or amendments to be proposed. "
Applications for a general convention are not
controlled by the rules of S. 40. Under these
conditions, the Judiciary Committee is confident of a congressional power to restrict the
convention.
During the 1970s, the Ervin bill stirred a
stimulating debate about limiting a convention. The senator said the doctrine that conventions cannot be limited "effectively destroy[s] the power of the states to originate
the amendment of errors pointed out by
experience, as Madison [in The Federalist,
No. 43] expected them to do."3 The Ervin
position was seconded by a special committee
of the American Bar Association, and in 1973
the ABA House of Delegates ratified its
committee's conclusions by resolving that
"Congress has the power to establish procedures limiting a convention to the subject

matter which is stated in the applications
received from the legislatures."4
Ervin and the ABA were opposed by a
most able student of constitutional structure
and meaning, Professor Charles Black of
Yale. Black believes that a convention cannot
be limited and that applications for anything
other than a general convention are void.
Under this view, a state application for a
balanced budget amendment is simply not
an act anticipated by Article V. "It is my
contention," wrote Black, "that Article V,
properly construed, refers, in the phrase 'a
Convention for proposing Amendments,' to
a convention for proposing such amendments
as to that convention seem suitable for being
proposed. "5
Lining up on one side or the other, or
somewhere else, have been influential professors of law such as Bator of Harvard, Kauper
of Michigan, Mendelson of Texas, Kurland
of Chicago, Van..AI&Lyne ofDnke, Noonan
of Berkeley, Rotunda of Illinois, Dellinger
of Duke, Gunther of Stanford, and Tribe of
Harvard. The Senate committee devotes
three-and-one-half pages of its report to brief
quotations from authorities who have concluded that a convention can be limited. A
shorter, but still impressive, list could be
compiled of those reaching the opposite conclusion.
Professor John Noonan's recently stated
position seems especially coge~t:
Propagandists and scholars alike
have stressed the absence of guarantees
against a runaway convention. By guarantees they apparently have in mind
judicial precedents construing the
method set out by Article V. As the
convention method has never had to
be employed, cases construing the
constitutional text do not of course
exist. ...
Guarantees of a different kind, however, do exist. We do not expect Congress to propose an amendment repealing the Bill of Rights, although
constitutionally under Article V it is
within th6 power of Congress to do
exactly this without calling a convention....
But in fact we are all entirely comfortable in the conviction that Congress
will do nothing so foolish. The guarantee lies in the nature of the democratic process, the kind of men and
women elected to Congress, and the
predictable reaction of the citizenry to
such an outrage.

3. Ervin, "The Convention Method of Amending the Constitution," 66 Mich. L. Rev. 875,883 (1968), quoted in 1985 Senate
Report, p. 59.

Role of the Executive
S. 40 excludes the president and the governors from any role in applying for a convention or issuing its call. To the extent that
holdings and rationales of cases dealing with
the' ratification process are relevant to the
application and convention process, the committee stands on firm ground. The Supreme
Court has held that Congress need not present
proposed constitutional amendments to the
president for his signature. Hollingsworth v.
Virginia, 3 Dall. 378 (1798). Similarly, the
High Court has held that "ratification by a
state of a constitutional amendment is not
an act of legislation within the proper sense
of the word. It is but the expression of the
assent of the state to a proposed amendment."
Hawke v. Smith, 253 U.S. 221, 229 (1920)
(ratification may not be predicated on the
results of a referendum). The governor need
not be consulted, nor his approval obtained.
See also Leser v. Garnett, 258 U.S. 130, 137
(1922), which states:
[nhe function of a state legislature
in ratifying a proposed amendment to
the Federal Constitution, like the function of Congress in proposing the
amendment, is a federal function derived from the Federal Constitution;
and it transcends any limitations
sought to be imposed by the people
of a State.

Pendency of Applications

4. American Bar Assoc., Special Constitutional Convention
Study Committee, Amendment of the Constitution by the Convention Method Under Article V (1973), reprinted in Hearing on
2. S. Rep. No. 99-135, 99th Cong., 1st Sess., p. 2. Hereafter
called 1985 Senate Report.

Guarantees of the same sort exist as
to a convention. Congress will call it
and set its task. Congress will have to
send out to the states the amendment
the convention adopts. Three-quarters
of the states will have to approve
whatever is sent out for ratification. We
have the firm basis of experience of
how Americans in public office act
when we expect that neither Congress
nor three-fourths of the state legislatures would be willing to repeal the Bill
of Rights, alter fundamental patterns
of government, or do anything other
than act on the particular subject
for which the Convention was
called. . . . A triple lock-the call of
Congress; the sending out of the amendment by Congress; and ratification by
the states-secures the convention and
binds its actions. 6
It might be added that the states, by such
means as the wording of their applications
and the method of selecting delegates, can
multiply the number of locks against a "runaway convention."

S. 3. S. 520, and S. 1710 Before the Subcomm. on the Constitution
of the Senate Comm. on the Judiciary, 96th Cong., 1st Sess., ser.
96-77, p. 72 (1979). Hereafter called 1979 Senate Hearings.
5. Black, "Amending the Constitution: A Letter to a Congressman," 82 Yale L. J. 189, 196 (1972).

Under S. 40, a state's application for a
convention is effective for seven years, unless
sooner withdrawn by the state. However,
"those applications which have not been
before the Congress for more than twelve
years on the effective date ... shall be effective
Noonan, "Calling for a Constitutional Convention," National
Review 25, 27-28 (July 26, 1985).
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The farseeing Mr. Madison concurred.
"How,"he asked as he sat in convention, "was
a Convention to be formed? by what rule
decide? [and] what the force of its acts?"
As the convention worked on three motions to improve the article, Mr. Madison
moved a substitute to give Congress the
exclusive power of proposing amendments:
The Legislature of the United States
whenever two thirds of both Houses
shall deem necessary, or on the application of two thirds of the Legislatures
of the several States, shall propose
amendments to this Constitution,
which shall be valid to all intents and
purposes as part thereof, when the
same shall have been ratified by three
fourths at least of the Legislatures of
the several States, or by Conventions
in three fourths thereof, as one or the
other mode of ratification may be proposed by the Legislature of the United
States. (Farrand II, p. 559)
After being amended to protect slavery, the
Madison amendment was adopted. But by
the end of the week, the idea of a convention
would successfully re-emerge.
George Mason had made this annotation
in the margin of his draft of the Constitution:
Article 5th-By this article Congress
only have [sic] the power of proposing
amendments at any future time to this
constitution and should it prove ever
so oppressive, the whole people of
America can't make, or even propose
alterations to it; a doctrine utterly subversive of the fundamental principles
of the rights and liberties of the people.
(Farrand II, p. 629, n. 8)
On the afternoon of September 15, the final
"working day" of the convention, George
Mason pleaded again for an alternative
method:
(l1he plan of amending the Constitution [is] exceptionable and dangerous. As the proposing of amendments
is in both the modes to depend, in the
first immediately, and in the second,
ultimately, on Congress, no amendments of the proper kind would ever
be obtained by the people, if the
government should become oppressive.... (Farrand II, p. 629)
Messrs. Morris and Gerry moved to require
a convention on' application of two-thirds of
the states. Madison said he saw no reason
why Congress wouldn't be as much bound
to propose amendments as to call a convention when two-thirds of the states applied.
He "saw no objection" to the convention idea
"except only that difficulties might arise as
to the form, the quorum, etc., which in
Constitutional regulations ought to be as

much as possible avoided." (Farrand II,
p.630)
The motion of Morris and Gerry was
agreed to without dissent (after which a
motion to strike Article V in its entirety
failed). The equality of the states in the Senate
was ensured, then Article V was finished.
George Mason had resurrected the Article
V convention.
The Constitution was then agreed to, all
of the states answering aye. On Monday,
September 17, 1787, the instrument was
signed, and the Great Convention dissolved
itself sine die.
In his famous commentaries, Madison said
of Article V:
That useful alterations will be suggested by experience, could not but be
foreseen. It was requisite, therefore,
that a mode for introducing them
should be provided. The mode preferred by the convention seems to be
stamped with every mark of propriety.
It guards equally against that extreme
facility, which would render the Constitution too mutable; and that extreme
difficulty, which might perpetuate its
discovered faults. It, moreover, equally
enables the general and the State
governments to originate the amendment of errors, as they may be pointed
out by the experience of one side, or
the other. (The Federalist, No. 43)
Randolph, Madison, and Mason, deputies
to the Federal convention from the State of
Virginia, conceived and crafted Article V.

THE NECESSITY OF THE
CONVENTION METHOD
Constitutional amendments may be proposed either by Congress or by a convention;
they may be ratified by state legislatures or
state conventions. Although Article V has
parallel paths, congressional power is unparalleled. In law, Congress has power to propose
amendments and a duty to call the convention
and choose the mode of ratification. In practice, Congress has proposed thirty-two amendments, of which all but six have been ratified.
There has never been an Article V convention.
A convention under Article V may never
be necessary. What is necessary is the availability of the convention alternative, and
Mason's reason for thinking so can hardly
be improved. Some fear a convention, but
it seems a sad and curious thing to fear what
is necessary. 8 If there is to be a convention,

8. In March 1979, the national board of the Americans for
Democratic Action issued a statement which "note[d] with alarm"
the possibility of a balanced budget convention. "We reject this
approach," the ADA said, "as impractical and injurious to our
system on both constitutional and economic grounds." The statement also said, " ... [A] constitutional convention will surely plunge
us into a crisis of mammoth proportions, for there is no precedent."
"ADA World" of May-June, 1979, reprinted in /979 Senate
Hearings, p. 411.

it should be approached cautiously, perhaps
even apprehensively, but not fearfully, for a
convention is a guarantor of liberty.
Joseph Story, in his Commentaries on the
Constitution of the United States (vol. 2, sec.
1826), wrote, "A government which ... provides no means of change ... will either degenerate into a despotism or, by the pressure
of its inequities, bring on a revolution." A
means of change that can be thwarted by the
very institution that is most in need of reform
is a nullity and a fraud that will prove
incapable of repulsing either despotism or
revolution. What would we think of an article
of amendment that required the president's
approval of any amendment affecting the
executive branch?
An Article V amendment does not, gratefully, require the assent of the Supreme Court.
The Constitution has been amended four
times in response to Court decisions. 9 An
Article V amendment does not even require
the assent of the state legislatures. The 21 st
Amendment (repealing Prohibition) was sent
to state conventions. And an Article V amendment does not always require the assent of
Congress.
Congress is, of course, representative of the
people, and it expresses their informed judgment-which is why we have never had an
Article V convention. But the model of congressional representation may break down,
particularly if Congress's institutional structure and power are at stake.
The 17th Amendment (direct election of
senators) was prompted by the numerous
state applications for an Article V convention. tO Direct election of senators is an excellent example of the kind of amendment
affecting the congressional structure that
would not, I submit, be enacted without at
least the threat of a convention. Much the
same can be said for any proposal to limit
or reduce congressional prerogatives. Taxing
and spending are Congress's most important
prerogatives. It's not surprising, therefore,
that a constitutional proposal to balance the
budget is requiring the threat, and it may
require the call, of an Article convention.
Article V, in all its respects, is not a threat
to our liberty and security, but one of their
guarantors. A convention would occasion
uncertainty, but that is the price of the
guarantee.

9. The 11th Amendment in response to Chisholm v. Georgia,
2 Dall. (2 U.S.) 419 (1793); the 14th Amendment in response
to Scott v. Sandford, 19 How. (60 U.S.) 393 (1857); the 16th
Amendment in response to Pollock v. Farmers' Loan & 1rust
Co., 157 U.S. 429 (1895), rehearing, 158 U.S. 601 (1895); and
the 26th Amendment in response to Oregon v. Mitchell, 400 U.S.
112 (1970)

10. There is a question about the effect of the applications on
Congress. On one hand, it is sometimes said that two-thirds of
the states had applied and Congress's hand was forced. On the
other hand, one student of the subject has concluded that Congress
was not even aware of most of the applications. /985 Senate Report,
p.12.

10

determined exclusively by Congress, then
Congress should follow the rule on rescissions
set out in this act. But the better position
may be that rescission is not a "political
question pertaining to the political departments, with the ultimate authority in the
Congress." (Coleman v. Miller at 450) If
Article V requires a contemporaneous consensus, then it is difficult to see how a
rescinded state can be counted among the
ratifying states. A congressional attempt to
count a rescinding state could therefore create
a justiciable controversy.

Judicial Review
In a major change from the approach of
Senator Ervin, S. 40 expressly permits judicial
review. Senator Ervin's proposal forbade it,
leaving all questions for congressional adjudication. S. 40, on the other hand, vests original
jurisdiction in the Supreme Court for claims
arising under the act and provides a process
for expedited review. Acknowledging and
establishing a judicial role is a significant
development. The Senate committee explained it this way:
The courts have already adjudicated
numerous issues relating to the article V
process despite the intimations about
the "political question" doctrine in Coleman v. Miller. . . . They have, for
example, determined that there are no
limitations upon the discretion of Congress to choose the State legislative
method of ratification rather than the
State convention mode ... ; that constitutional amendments do not require
the signature of the President ... ; that
Congress may establish reasonable
time limits for ratification ... ; that the
States cannot make ratification of proposed amendments through popular
referenda ... ; that the two-thirds requirement in article V refers to twothirds of a quorum rather than twothirds of the entire membership of the
ongress ... ; and that official notice of
ratification by the States [is] binding
upon the courts. . . . The Committee
believes that this history, as well as the
thrust of recent judicial decisions in the
area of determining what constitutes
a "political question," Baker v. Carr ... ;
Powell v. McCormack ... , suggest the
need to avoid foreclosing judicial review of the constitutional convention
process. The historical objectives of this
process, in particular its function in
enabling the States to check abuses of
power by the national government,
lend further evidence to the [propriety]
of this policy. (citations omitted)

states) if the amendment itself does not
otherwise specify. This scheme is probably
unconstitutional. Dillon v. Gloss held that an
amendment becomes effective immediately
upon ratification by the required number of
states, not when its ratification is proclaimed.

THE ORIGIN OF ARTICLE V
State applications for a constitutional convention prove that the constitutional system
works, not that it has broken down. If
Congress fears a convention, it can propose
its own amendment. If it opposes a balanced
budget amendment, or whatever amendment
is on the public's mind, it should refuse to
act, and then set about to persuade the people
that the proposed amendment is unwise. But
the people may be unpersuaded, particularly
if Congress itself is the subject of the proposed
amendment. If the people are adamant,
Article V allows them the alternative of a
convention. The availability of an alternative
remedy is precisely the point of Article V's
dual system of proposal and ratification.
The Articles of Confederation, which the
disobedient delegates at Philadelphia were
supposed to revise, required Congress and
every state legislature to consent to an amendment. Their brief experience with American
constitutionalism and their reading of political history taught the delegates the necessity of an amending procedure. The need was
generally (but not universally) acknowledged;
the convention was left to choose the allimportant details.
Article V-and indeed most of the Constitution-had its genesis in the "Virginia
Plan," which was submitted to the convention
on May 29, 1787, by the governor of the state,
Edmund Randolph. James Madison (another
Virginian) recorded that Mr. Randolph enumerated the defects of the Confederation,
proposed fIfteen resolutions to guide the
deliberations, and exhorted the convention
"to not suffer the present opportunity of
establishing general peace, harmony, happiness, and liberty in the U.S. to pass away
unimproved." Resolution 13 read "provision
ought to be made for the amendment of the
Articles of Union whensoever it shall seem
necessary, and that the assent of the National
Legislature ought not to be required thereto."
Randolph saw the difficulty in getting a
proposal through Congress. The difficulties
in the legislatures were recognized as well,
for Resolution 15 asked that the recommendations of the convention be sent to state
conventions rather than the legislatures. 7
The Virginia Plan was referred to the
Committee of the Whole, where it was the
central subject of discussion for about two
weeks. On June 5, the committee briefly
debated Resolution 13, then postponed it.
One of the Pinckneys of South Carolina

Effective Date of Amendments
S. 40 would make proposed constitutional
amendments effective one year after their
thirty-eighth ratification (assuming fIfty

7. This discussion of the convention proceedings is based on
M. Farrand, The Records of the Federal Convention of 1787,
4 vols., rev. ed. (1937), p. 22. Subsequent references to this work
are cited in the text as Farrand I and Farrand II.

spoke against the resolution, apparently on
the broad ground that no mode of amendment was necessary. Elbridge Gerry of Massachusetts defended it, saying that periodic
revision would be necessary and a rule would
give intermediate stability to the government.
The states had successfully employed similar
provisions, he said. (Farrand I, pp. 121-22)
Resolution 13 was considered again on
June 11 and again opposed as unnecessary;
but George Mason, the influential Virginia
delegate who (with Randolph) finally opposed ratification, urged the necessity of the
provision:
The plan now to be formed will
certainly be defective, as the Confederation has been found on trial to be.
Amendments therefore will be necessary, and it will be better to provide
for them, in an easy, regular and Constitutional way than to trust to chance
and violence. It would be improper to
require the consent of the National
Legislature, because they may abuse
the.ir power, and refuse their consent
on that very account. The opportunity
for such an abuse, may be the fault
of the Constitution calling for an
amendment. ( Farrand I, pp. 202-3)
Mason's speech convinced the convention
that an article of amendment was necessary.
No further opposition to the idea is recorded.
He was not able to exclude the national
legislature, however. The resolution was
adopted, except for the clause excluding the
national legislature, which was postponed.
The convention reported to the Committee
of Detail a resolution approving amendments
"whensoever it shall seem necessary." When
the committee reported back on August 6,
the provision required Congress to call a
convention upon application of two-thirds of
the state legislatures. (Farrand II, pp. 133,
188) The convention adopted this provision
on August 30, after hearing Gouverneur Morris suggest that Congress ought to be at liberty
to call a convention whenever it please .
(Farrand II, p. 468)
In the final week of the convention, the
article of amendment was substantially revised~ On September 10 Mr. Gerry and Alexander Hamilton (of New York) successfully
moved to reconsider the article, each expressing views on the provision's inadequacy.
Hamilton said:
... The State Legislatures will not
apply for alterations but with a view
to increase their own powers-The
National Legislature will be the first
to perceive and will be most sensible
to the necessity of amendments, and
ought also to be empowered, whenever
two thirds of each branch should concur to call a Convention-There could
be no danger in giving this power, as
the people would finally decide in the
case. (Farrand II, p. 558)
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for a period of not less than two years. " Seven
years has become the traditional time for a
proposed constitutional amendment to remain pending before the states. This tradition
may have been ruptured by the constitutionally dubious extension (to more than ten
years) of the ratification period for the Equal
Rights Amendment. S. 40 allows an application to be efficacious for fourteen years,
and more.
In Coleman v. Miller, 307 U.S. 433 (1939),
the Supreme Court held that the validity of
a state's ratification of an amendment that
did not have a fixed ratification period but
had been pending for thirteen years was an
unreviewable political question for Congress
to determine:
When a proposed amendment
springs from a conception of economic
needs, it would be necessary, in determining whether a reasonable time had
elapsed since its submission, to consider the economic conditions prevailing in the country, whether these had
so far changed since the submission as
to make the proposal no longer responsive to the conception which inspired
it or whether conditions were such as
to intensify the feeling of need and the
appropriateness of the proposed remedial action. In short, the question of
a reasonable time in many cases would
involve, as in this case it does involve,
an appraisal of a great variety of relevant conditions, political, social and
economic, which can hardly be said to
be within the appropriate range of
evidence receivable in a court of justice
and as to which it would be an extravagant extension of judicial authority to assert judicial notice as the basis
of deciding a controversy with respect
to the validity of an amendment actually ratified. On the other hand, these
conditions are appropriate for the consideration of the political departments
of the Government. (pp. 453-54)
On the basis of Coleman v. Miller, it
appears that Congress may establish a fourteen-year-period of pendency. (Bear in mind
that there are no direct precedents for a
convention. The arguments regarding a convention must be made by analogy to the
congressional method of proposing amendments.) Coleman is a curious case, however,
and, even if it were not, courts are now
appraising a "great variety of relevant conditions" that formerly would have been "an
extravagant extension of judicial authority."
The holding in Coleman was based in
substantial part on the reasoning in Dillon
v. Gloss, 256 U.S. 368 (1921). A lengthy
quotation from Dillon is included here because Congress will, at some time, have to
determine how long applications can remain
viable. The obligation to call a convention
will turn on the answer.

We do not find anything in [Article
V] which suggests that an amendment
once proposed is to be open to ratification for all time, or that ratification
in some of the states may be separated
from that in others by many years and
yet be effective. We do find that which
strongly suggests the contrary. First,
proposal and ratification are not
treated as unrelated acts, but as succeeding steps in a single endeavor, the
natural inference being that they are
not to be widely separated in time.
Secondly, it is only when there is
deemed to be a necessity therefor that
amendments are to be proposed, the
reasonable implication being that when
proposed they are to be considered and
disposed of presently. Thirdly, as ratification is but the expression of the
approbation of the people and is to
be effective when had in three-fourths
of the states, there is a fair implication
that it must be sufficiently contemporaneous in that number of states to
reflect the will of the people in all
sections at relatively the same period,
which of course ratification scattered
through a long series of years would
not do. These considerations and the
general purport and spirit of the article
lead to the conclusion expressed by
Judge Jameson "that an alteration of
the Constitution proposed to-day has
relation to the sentiment and the felt
needs of to-day, and that, if not ratified
early while that sentiment may fairly
be supposed to exist, it ought to be
regarded as waived, and not again to
be voted upon, unless a second time
proposed by Congress." ... We conclude that the fair inference or implication from article 5 is that the ratification must be within some
reasonable time after the proposal. (pp.
374-75;footnote omitted)
It is from Dillon that we get the idea of a
"contemporaneous consensus."

Delegates
S. 40 allows each state the same number
of delegates it is entitled to in the Senate and
the House of Representatives. Each delegate
has one vote. This formula favors the less
populous states, as does the Constitution
itself.
There are three leading possibilities for
choosing delegates:
(1) Allow the states to determine their own
methods of choosing delegates and then have
each state vote as a unit, as in the Federal
convention of 1787. Many commentators
regard this practice as a relic of the 18th
century.
(2) Apportion all delegates on the basis of
population. (See Reynolds v. Sims, 377 U.S.
533 [1964], "one man, one vote.'') While it
is true that this method would offset the

advantage that the small states already enjoy
in applying for a convention and ratifying
a proposed amendment (both of which are
done by states qua states), it seems entirely
inconsistent with the parallel form adopted
by the Framers where the obviously "malapportioned" Senate unites with the obscurely
"malapportioned" House of Representatives
(see Article I, section 2, which guarantees even
the least populous state one representative)
to refer a proposed amendment to the states.
(3) Follow the Great Compromise of 1787,
which is what the Senate committee did. This
possibility has the advantage of apportioning
a convention as Congress is apportioned; and
since either Congress or a convention may
propose amendments, this approach seems
familiar and constitutionally consistent.
S. 40 permits the District of Columbia to
be represented at the convention as if it were
a state. This provision is not constitutionally
consistent. Indeed, it is articularly ironic that
the Senate committee proposes to give Article
V delegates to the seat of government just
when the proposed District of Columbia
representation amendment (which would
have granted the District express representation under Article V) was expiring, some
twenty states short of ratification. (The proposed amendment's seven-year-term for ratification expired August 22, 1985.)

Rules of the Convention
For reasons that are not explained, S. 40
presumes to require a convention to adopt
its rules by a thre'e-fifths vote of the delegates
chosen and sworn. This is the same supermajority vote the Senate requires to end a
filibuster, but that is hardly reason to require
the convention to use it. The Senate committee report does not say why the rule was
adopted; this failure is particularly unfortunate because any congressional attempt to
control the proceedings of the convention can
be justified by only the most compelling
reasons.
In 1971 the Senate adopted a floor amendment to require a convention to propose
amendments by a two-thirds vote, the same
vote required for a congressional proposal.
This idea has the appeal of familiarity; but
since two-thirds of the states have had to call
for a convention, it seems unnecessarily burdensome to require yet another two-thirds
vote at the convention. The convention
should be left free to establish its own rules
of procedure.

Can a State Change its Mind?
S. 40 explicitly permits a state to withdraw
its application (as long as two-thirds of the
states have not made application) and to
rescind its ratification (as long as three-fourths
of the states have not ratified). This practice
is reasonable; indeed, it seems necessary if
a real-as opposed to a fictional-contemporaneous consensus is to exist. If the question of rescission (or withdrawal of an application) is a political question to be
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