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A rich history abounds in the small colonial courtroom in the Hanover County Courthouse. Patrick Henry gained prominence
there, defending the Virginia General Assembly's Two Penny Act (1758) in the Parson s
Cause and later orating on First Amendment
freedoms. Over two hundred years later the
unique circumstances of an otherwise routine
murder trial there gave rise to the first constitutional challenge to the complete closure
of a criminal trial and the United States
Supreme Court's landmark ruling in Richmond Newspapers, Inc. v. Virginia, 448 U.S.
555 (1980).
Richmond Newspapers renewed controversies over a problem not contemplated by the
Founding Fathers: How to accommodate the
Sixth Amendment right of the accused to a
fair and public trial with competing First
Amendment claims to freedom of speech and
press. When these two constitutional guarantees ostensibly collide, what process is due?

Richmond Newspapers: A Landmark
Ruling?
The circumstances of the murder trial in
the Hanover courthouse illuminate the problems posed by fair trial/ free press controversies and the difficulties of deciding what
process is due. The case began in 1976, when
John Paul Stevenson was promptly tried and
convicted of second-degree murder for the

stabbing death of a hotel manager. The
Virginia State Supreme Court subsequently
reversed his conviction, however, finding that
a bloodstained shirt purportedly belonging
to Stevenson had been improperly admitted
as evidence at his trial. Retried the following
year, his second trial in the Hanover courthouse ended in mistrial when one of the jurors
asked to be excused after the trial had begun
and there was no available alternative juror.
A third trial in 1978 also ended in a mistrial,
because a prospective juror had read about
Stevenson's previous trials and told the other
jurors about the case before the retrial had
even begun.
At the outset of Stevenson's fourth trial
his attorneys requested, and the prosecution
did not object to, a closed trial on the grounds
that they did not "want any informati'on being
shuffled back and forth when we have a recess
as what-who testified to what." Judge
Richard Henry Caldwell Taylor, who had
been on the bench barely a year and presided
over two of the earlier mistrials, agreed to
the closure. He did so based on the Virginia
State Code and the previous mistrials and
the particularly small Hanover courtroom.
Under Virginia law, judges could close a
criminal trial or exclude "from the trial any
person whose presence would impair the
conduct of a fair trial, provided that the right
of the accused to a public trial shall not be
violated."
Ironically, the unprecedented closure of the
murder trial did not even attract the attention
of the local weekly newspaper in Hanover
County. Moreover, Stevenson was found not
guilty-but not as the consequence of the
jury's verdict. Instead, Judge Taylor affirmed
a motion by defense counsel for a dismissal
because the case against Stevenson,. without
the evidence of the bloodstained shirt, was

only circumstantial. Yet the details of both
the evidence against Stevenson and the basis
for his acquittal remain obscure because the
trial was closed, no trial transcript was made,
and a tape recording of the trial and Judge
Taylor's ruling was largely inaudible.
Doesn't the public have a "right to know',?
Are open trials as much a guarantee of the
public's interests as that of the accused? If
a trial is closed, does the public have a right
to demand that it be opened? Is the First
Amendment more than a shield against governmental censorship and prior restraint on
speech and press? Is the amendment also a
sword for compelling governmental openness? These are the larger constitutional issues
.
raised by Richmond Newspapers.
On appeal to the Supreme Court of the
United States, Harvard law professor Laurence Tribe argued for Richmond Newspapers
that the First Amendment and the Sixth
Amendment independently and interdependently guarantee a constitutional right of the
press and public to attend trials. The First
Amendment does not merely guarantee the
freedom from prior restraints on communications. The amendment also has an affirmative side, extending a right to acquire
information from the government. The First
Amendment secures a "right of access," Tribe
argued, because trial secrecy deprives citizens
of information vital to their self-government.
The Sixth Amendment, furthermore, establishes a norm of openness and gives the public
standing to challenge closure of trials because,
until the Stevenson case, trials were traditionally open to the public and the press.
Criminal trials, Tribe concluded, are the "quintessential subjects of protection against government interference with public access: public by tradition, public by function, and public
as a matter of constitutional text and
structure. "
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Defending the closure of the Stevenson
trial, Virginia Attorney General Marshall
Coleman argued before the Supreme Court
that neither the Sixth Amendment nor common law practices justify a right of access
to criminal trials, but rather a fair (and when
necessary a closed) trial of the accused. Rejecting the claim of First Amendment-affirmative
action, he emphasized that, "The common
thread of this Court's First Amendment decisions is the notion that freedom to disseminate
ideas and information about public affairs is
central to the purpose of the First Amendment." "But it is a wholly different proposition," Coleman insisted, "to suggest that the
First Amendment guarantees access to all
sources of information that may be beneficial
to informed public opinion."
The public trial controversy in Richmond
Newspapers thus raised a vexing fair trial/
ree press problem and the no less controversial claim that the First Amendment provides not merely a shield against prior governmental restraints on freedom of speech and
press, but a sword compelling governmental
openness.

The Presumption of Openness and
Prejudicial Publicity
A presumption of openness underlies
defenqants' Sixth Amendment right to a
"speedy and public trial." Open trial proceedings date back to 17th century common law
practice and ·stem from even earlier AngloSaxon customs. In 1612 Lord Edward Coke
emphasized "the great importance" of the
principle that "all causes ought to be heard,
ordered and determined ... openly." Later
commentators on English common lawnotably, Jeremy Bentham and Sir William
Blackstone-acknowledged both the tradition and salutory effects of publicity.
The Sixth Amendment was thought to
incorporate common law practice. Justice
JoseplL Slory, the most widely read and
knowledgeable commentator on the Constitution and Bill of Rights within a generation
of the founding period, observed that "in
declaring that the accused shall enjoy the right
to a speedy and public trial [the amendment]
does not but follow out the established course
of common law in all trials for crimes. The
trial is always public." In the 19th and 20th
centuries, jurists and legal scholars like
Thomas Cooley and John Wigmore affirmed
the tradition and policies underlying public
trials. All states recognize the right to a public
trial: forty-one states acknowledge that right
in their constitutions, while seven states consider public trials a part of the common law
tradition, and in Massachusetts and Virginia
the right exists as a matter of statutory law.
The policy considerations underlying the
presumption of openness are numerous. Open

trials are principally viewed as deterring judicial arbitrariness and thereby ensuring a fair
trial. In 1827, for instance, Bentham argued,
"The knowledge that every criminal trial is
subject to contemporaneous review in the
forum of public opinion is an effective restraint on possible abuse of judicial power."
The presence of members of the public has
also been thought to reduce the possibility
of a witness's perjury, while at the same time
encouraging individuals who possess relevant
information to come forth and testify. Finally,
open trials serve important public interests.
As Lord Campbell in 1857 proclaimed, "It
is of great consequence that the public should
know what takes place in Court." Publicity
may educate people about the operation of
the judiciary and occasion public scrutiny of
the administration of justice.
While courts acknowledge-as the Ohio
State Supreme-Cou i.d in 9 -t-hat "1-h
people have the right to know what is being
done in their court," the "universal rule
against secret trials" primarily ensures procedural fairness, and only derivatively the
public's interests in open judicial proceedings.
As Thomas Cooley remarked, "The requirement for a public trial is for the benefit of
the accused; that the public may see he is
fairly dealt with and not unjustly condemned." Judges may permissibly limit public
access in order to preserve the decorum of
courtrooms or prevent prejudicial publicity.
Public trials are not unconditionally open,
and members of the press and public may
not claim an unqualified right to attend
criminal trials. In several states, moreover,
judges were authorized to exclude journalists
from juvenile courts and members of the
public from certain kinds of trials-those, for
example, concerning matters deemed scandalous or obscene.
Prior to Richmond Newspapers the
Supreme Court had never directly ruled on
the public's right to compel open criminal
trials, but its interpretations of the Sixth
Amendment had closely followed common
law practice and policies recognizing the
auspicious consequences of publicity. When
the Court first addressed the issue of courtroom secrecy in In re Oliver, 333 U.S. 257
(1943), it affirmed the interests of both defendants and the public in open trials, and "this
nation's historic distrust of secret proceedings,
their inherent dangers to freedom, and the
universal requirement of our federal and state
governments that criminal trials be public."
While the Court recognized that the public
has important interests in open trials, the
Sixth Amendment was construed to guarantee only the rights of the accused, and not
the press or the public. In Singer v. United
States, 380 U.S. 24, 35 (1966), however, the
Court also noted that "although a defendant
can, under some circumstances, waive his
constitutional right to a public trial, he has
no absolute right to compel a private trial."

Thus, under the Sixth Amendment members
of the public and the press have no constitutional right to compel open trials, but
neither do defendants have a constitutional
. right to a closed trial.
Since the Sixth Amendment guarantees the
rights of the accused, and only derivatively
the public's interests, judges traditionally restricted access and publicity in order to ensure
due process and procedural fairness. Problems of prejudicial publicity, however,
became magnified with the growing television
and broadcast coverage of criminal trials in
the 1960s. As judges increasingly sought to
limit adverse publicity, reporters turned to
the First Amendment when demanding access
to judicial proceedings. The interests of the
press and the public under the First Amendment are distinguishable from those interests
in open trials embraced by the Sixth Amenden t-Rathe fran corrcerrra lrOlIlthe-proced ural fairness of criminal trials, the First
Amendment comprehends the public's broader interests in freedom of information and
self-governance. As Justice Felix Frankfurter
poignantly observed, "One of the demands
of a democratic society is that the public
should know what goes on in courts by being
told by the press what happens there, to the
end that the public may judge whether our
system of criminal justice is fair and right."
Closed judicial proceedings may deprive
the public of vital information, which in turn
potentially diminishes citizens' effective exercise of their electoral powers, and hence the
accountability of judges, prosecutors, and
police officials. Nor are the public's interests
adequately protected by the participants in
a closed trial. The public's interests may be
sacrificed either when prosecutors attempt to
conceal police or prosecutorial misconduct
and ineptitude, or when defendants endeavor
to keep proceedings ctosed in order to safeguard embarrassing facts or personal privacy.
The First Amendment therefore provides a
basis for the press and the public to challenge
restraints on publicity and acces~ to judicial
proceedings, even though defendants find
secrecy benign or demand closed trials to
prevent unwanted publicity.
Prior t.o the 1960s the Court was reluctant
to sanction restraints on pretrial and trial
publicity. Even so, publicity occasionally
appeared prejudicial, and the Warren Court
was eventually forced to insist that lower
court judges assume their responsibilities for
guaranteeing fair trials. When the Court first
tackled the controversy over televising criminal trials in Estes v. Texas, 381 U.S. 532
(1965), the justices were badly divided over
the permissibility of cameras in the courtroom. Justice Tom Clark finally delivered the
Court's opinion after an initial draft by Justice
Potter Stewart failed to command a majority.
Though acknowledging that "the public has
a right to be informed as to what occurs in
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Similarly, Chief Justice Burger suggested
that public acce s may be limited since judges
coptrol the decorum of courtrooms, but "the
question in a particular case is whether that
control is exerted so as to deny or unwarrantedly ,abridge . . . the opportunities for
the communication of thought and the discussion of public questions immemorially
ass9ciated with resort to public places."
By grounding Richmond Newspapers on
the First Amendment's protection for public
forums and the Sixth Amendment's presumption of openness, Chief Justice Burger creatively justified the constitutionality of open
trials without committing the Court to an
affirmative right of access. The Chiefs tempered exercise of judicial creativity was not
entirely appreciated by his colleagues. In
Justice Stevens' view, Richmond Newspapers
stood as a "watershed case" because "never
b,e[ore [had the Court] squarely held that the
acquisition of newsworthy matter is entitled
to any constitutional protection whatsoever."
~ustice Stevens, like justices Powell, Brennan,
and Marshall, appeared willing to recognize
a First Amendment affirmative right of
access. ,Here, Justice Powell did not participate in the decision, but Justice Brennan
wrote a concurring opinion to emphasize their
divergent view of the First Amendment.
Whereas Chief Justice Burger endeavored
to define n'arrowly the Court's ruling, Justice
Brennan gave a broad jurisprudential basis
for Richmond Newspapers, stressing that "the
Court has not ruled out a public access
component to the First Amendment in every
circumstance." According to Justice Brennan,
the 'First Amendment "embodies more than
a' commitment to free expression and communicative interchange for their own sake;
it
a ~tructural role to play in securing
arid fostering our republican ~ystem of selfgovernment. ,; The First Amendment has an
affirmative side compelling governmental

governmental interests would appear to justify closing trials when, as here, a majority
of the Court found impermissible the closure
of a trial to protect the interests of a minor
who was a victim of a rape, and not those
of the accused rapist. Exasperated by the
"incorrect" and "expansive interpretation" of
his Richmond Newspapers opinion, Chief
Justice Burger criticized the "cavalier rejection
of the serious interests . . . of the state in
protecting child rape victims from the trauma
of public testimony." The decision in Globe,
moreover, "advances a disturbing paradox,"
he charged:
Although states are permitted, for
example, to mandate the closure of all
proceedings in order to protect a 17year old charged with rape, they are
not permitted to require the closing of
part of criminal proceedings in order
to protect an innocent child who has
been raped or otherwise sexually
abused.
The Court's newfound First Amendment
right of access, however, presumably extends
to virtually all criminal trials and to those
statutes barring the release of names of juvenile offenders and access by the press to
juvenile court proceedings as well. Furthermore, despite Justice Sandra Day O'Conner's
concurring opinion emphasizing that Globe
does not "carry any implication outside the
context of criminal trials," it becomes exceedingly difficult to justify the closure of pretrial
hearings or deny access to other judicial
proceedings and public records. Indeed, the
scope of the First Amendment right of access
remains far from clear.

has

o:p~nlfess.

, Two years later in Globe Newspapers Company v. Superior Court, 457 U.S. 596 (1982),
Justice Brennan was able to command a clear
majority for legitimizing a First Amendment
affirmatiye right of access to trials. Here, over
the dissents of Chief Justice Burger and
justices Rehnquist and Stevens, the Court
struck down a Massachusetts statute permitting the closure of trials during the testimony
of rape victims under the age of eighteen.
Richmond Newspapers, Justice Brennan now
claimed, "firmly established for the first time
that the press and.general public have a
constitutional right of access to criminal
trials." In fact, Justice Brennan's own persistence and le,adership within the Court persuaded a majority finally to accept a First
Amendment right of access to criminal trials.
In Globe, Justice Brennan conceded that
the right of access "is not absolute." Yet few

From Due Process to First AmendmentAffirmative Action
Fair trial/free press controversies will
undoubtedly continue to arise, but the nature
of those controversies is likely to differ from
those in the past. In the 1950s-1960s fair trial/
free press controversies basically involved
questions of due process. What process is due?
How should judges reconcile the government's interests in limiting publicity or access
so as to assure a fair trial with the competing
interests of the press and public under the
First Amendment? As Lewis Powell, then
president of the American Bar Association,
cautioned in 1965:
[W]e must avoid being confused by
generalizations and slogans ... some
persons have talked about "a public's
right to know" as if it were a constitutional right. These generalizations
miss the point. . . . We must bear in
mind that the primary purpose of a
public trial and of the media's right

as part of the public to attend and
report what occurs there is to protect
the accused. . . . The ultimate public
concern is not the satisfaction of curiosity or an abstract "right to know."
Rather it is the assurance that trials
are in fact fair and according to law.

With the evolution of fair trial/ free press
controversies in the 1970s-1980s, however,
members' of the press, as well as eventually
a majority of the Supreme Court, embraced
the view that the First Amendment does
indeed safeguard the public's "right to know"
and guarantees a "right of access."
"There remain after nearly two hundred
years unresolved questions on where the
boundaries of the [First Amendment] rights
should be drawn," Justice Rehnquist recently
remarked. Yet, as the controversies over fair
trial/ free press illustrate, the justices themselves cannot agree on the scope of the First
Amendment. Uncertainty over the boundaries of First Amendment-affirmative action
is a product of the Court's own revolutionary
policymaking.
For the Founding Fathers and those in the
first Congress who drafted and adopted what
became the First Amendment, there was no
question about whether the amendment was
a sword rather than a shield for freedom of
speech and press. The language of the amendment-"Congress shall make no law . . .
abridging freedom of speech, or of the
Press"-was adopted and ratified by elected
representatives who understood it to give
constitutional effect to the Anglo-American
common law conception of freedom of speech
and press as the absence of prior censorship.
In Sir William Blackstone's immortal words:

The liberty of the press is indeed
essential to the nature of a free state;
but this consists in laying no previous
restraints on publications, and not in
freedom from censure for criminal matter when published. Every freeman has
an undoubted right to lay what sentiments he pleases before the public;
but if he publishes what is improper,
mischievous, or illegal, he must take
the consequences of his own temerity.

That the press should also enjoy special
privileges or a "right of access," Justice Joseph
Story in 1833 remarked, "is too extravagant
to be held by any sound constitutional lawyer." Justice Story, like those who drafted
and ratified the First Amendment, endorsed
Blackstone's view of press freedom as the
absence of prior restraints, but not a right
to demand governmental openness. The First
Amendment, to paraphrase Justice Stewart,
is not a Freedom of Information Act.
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Amendment issue, his concurrence addressed
the First Amendment issues that Justice
Stewart had avoided. Justice Powell underscored "the importance of the public's having
accurate information concerning the operation of its criminal justice system," and therefore would have held "explicity that [the]
petitioner's reporter had an interest protected
by the First and Fourteenth Amendments."
What particularly disturbed him in Gannett
was that the Court could not agree on a
standard by which lower courts might balance
First Amendment claims against the interests
of the government and defendants.
Justice William Rehnquist continued the
dialogue in his concurring opinion, stressing
that "the public does not have any Sixth
Amendment right of access to such proceedings" and addressing Justice Powell's understanding of the First Amendment. He emphasized that the Court's reservations on creating
a First Amendment right of access were more
real than apparent; for in his view, "it is clear
that this Court repeatedly has held that there
is no First Amendment right of access in the
public or the press to judicial or other governmental proceedings." Justice Rehnquist's opinion thus was designed publicly to castigate
Justice Powell, as well as dissenting justices
Brennan, Marshall, and Stevens, for construing "the First Amendment [as] some sort of
constitutional 'sunshine law' that requires
notice, an opportunity to be heard and subsequent reasons before a government proceeding may be closed to the public and
press. "
Justice Harry Blackmun, author of the
dissenting opinion in Gannett, quarreled only
with the majority's understanding of the Sixth
Amendment public trial guarantee. For him,
the Sixth Amendment establishes "the public's right of access to a criminal trial and
a pretrial proceeding, [and] also fixes the
rights of the press," and so there was no need
to consider claims to a First Amendment right
of access.
Because Gannett turned on the Sixth
Amendment and the exclusion of the press
and public from pretrial hearings, the ruling
did not deny any previously recognized constitutional right under the First or Sixth
Amendment. Gannett, moreover, complements the ruling in Nebraska Press Association in approving another means by which
judges may try to safeguard against adverse
pretrial publicity and enhance the prospects
for a fair trial. The lack of agreement within
the Court and Justice Stewart's ambiguous
opinion, nevertheless, invited further litigation and frustrated lower court compliance,
for it remained unclear whether judges could
close only pretrial hearings or trials as well.
Despite the justices' unusual off-the-bench
attempts to clarify, explain, and defend Gannett, the press and the Court's commentators
found the decision "cloudy" "confused"
"mushy," and a "muddle." A; media lawy~r

James Goodale summed it up: "Gannett
Means What It Says; But Who Knows What
It Says?" The American Society of Newspaper
Editors (ASNE) immediately issued a "Media
Alert," urging editors and publishers to challenge any closures of preliminary hearings and
trials.

graffiti that marred the prevailing opinions
in Gannett." Justice Brennan's concurrence,
joined by Justice Marshall, elaborated a more
extensive theory of First Amendment-affirmative action. The sole dissenter, Justice
Rehnquist, lamented the Court's activism and
incursion on states' rights.

The ambiguity of Gannett indeed had considerable impact on press and public access
to judicial proceedings. In the year following
the decision, defendants, prosecutors, witnesses, and judges sought to close proceedings
in no less than 13 federal courts and 259 state
courts. Motions for closure were introduced
in 214 pre-indictment and pretrial proceedings, and no less than 47 trials and 11 posttrial arraignments. Rather significantly, in
view of the traditional presumption of openness, motions for closure proved successful
in 122 pre-indictment and pretrial hearings
and resulted in 3j closed lrials and .5 closed
post-trial arraignments. Defendants overwhelmingly initiated motions for closure in
220 cases, whereas prosecutors sought closure
in 18 instances and joined defendants in 9
other motions. Judges initiated closure in 23
cases, and in 2 sodomy cases witnesses unsuccessfully endeavored to close proceedings.
Although all closures explicitly or implicitly
deny First Amendment claims to the public's
"right to know," in more than half of the
cases (149 instances) judges did not record
their reasons for approving or denying closure
motions. When judges did publicly justify
their actions, the primary reason for closure
was to prevent prejudicial publicity and
ensure a fair trial. While the demands of
securing a fair trial and an impartial jury
justified closure in 122 cases, judges also
entertained and accepted as grounds for closure considerations such as personal privacy
and embarrassment of defendants, witnesses,
and even counsel.

Pretrial hearings may be closed to the
public under Gannett, but only in ~xtraor
dinary circumstances may judges close criminal trials, reasoned Chief Justice Burger in
Richmond Newspapers. In his view, the pre-'
sumption of openness in the Sixth Amendment conveys a "right of visitation" on the
public. The "right of visitation" is not directly
enforceable, but when considered in light of
the First Amendment's guarantee of freedom
of information it makes criminal trials analogous to other public forums. Public forums
are areas in which membe~of the -'press an.sL
publichistoricaIIy have enjoyed access. They
are distinguishable from places not generally
or constitutionally recognized as open to the
pUblic-prisons and jails, for example, and
military bases.

Sensitive to the problematic nature and the
impact of Gannett, the Supreme Court agreed
to hear the Richmond Newspapers case. As
in Gannett, no clear majority supported the
opinion for the Court delivered by Chief
Justice Burger. A majority of the justices did
appear to embrace Tribe's argument that the
press and the public are constitutionally
entitled to attend criminal trials because trials
traditionally and under the Constitution constitute a "public forum." Chief Justice
Burger's plurality opinion, joined by only
justices White and Stevens, found the right
of the public to attend trials in the intersection
of the First and Sixth amendments. Justice
Stewart likewise agreed that the nexus
between the amendments creates a constitutionally protected public forum, and thereby
sought to distinguish the decision here from
his opinion in Gannett. Justices Stevens,
White, and Blackmun added brief concurrences celebrating the Court decision because,
in the latter's words, it was "gratifying to see
the Court wash away at least some of the

Significantly, Chief Justice Burger's opinion did not fashion a First Amendment
affirmative right of access per se. Instead, he
acknowledged the enforceability of First
Amendment claims as contingent on the place
or forum to which access is demanded.
Underscoring this by expressly denying that
the public possesses an unconditional right
to attend trials, the Chief Justice emphasized
that, "just as a government may impose
reasonable time, place, and manner restrictions upon the use of its streets in the interests
of such objectives as the free flow of traffic
. . . so may a trial judge in the interest of
the fair administration of justice, impose
reasonable limitations on access to a trial."
Public forums differ as much as city streets
and courtrooms differ, and therefore the
restrictions imposed on the press and the
public may vary from one forum (and trial)
to another. As Justice Frankfurter. in Bridges
v. California, 314 U.S. 252 (1951), eloquently
pointed out:
A trial is not a "free trade in ideas,"
nor is the best test of truth in a courtroom "the power of the thought to
get itself accepted in the competition
of the market."... A court is a forum
with strictly defined limits for discussion. It is circumscribed in the range
of its inquiry and in its' methods by
the Constitution, by laws, and by ageold tradition. Of course freedom of
speech and press are essential to the
enlightenment of a free people and in
restraining those who wield power ....
But the Bill of Rights is not selfdestructive. Freedom of expression can .
hardly carry implications that nullify
the guarantee of impartial trials.
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its courts," Justice Clark held that television
coverage jeopar ized due process and the
defendant's right to a fair trial. At the justices'
private conference he used even stronger
language when flatly rejecting the idea that
"First Amendment freedoms grant the news
media an absolute 'right' to be present" at
criminal trials. Chief Justice Earl Warren
agreed that cameras in courtrooms present
novel fair trial/ free press problems. "Television in the courtroom turns the clock backwards," he later reasoned in a memorandum
for the Court:
At English common law the jury was
picked from members of the community who knew the facts; however, we
have now come full circle to the point
where people are supposed to have no
knowledge oft e case they are deciding
or at least any knowledge they may
have is not to affect their conduct as
jurors. To give the defendant as fair
a trial as possible we restrict the jury's
contacts with the public while [the] trial
is going on and we attempt to keep
the courtroom dignified and discreteall for the purpose of keeping the trial
completely objective.
Chief Justice Warren could not escape
thinking about how the "American people
were shocked and horrified when Premier
Castro tried certain defendants in a stadium,"
and concluded that "if our courts must be
opened to the pervasive influence of the
television camera in order to accommodate
the wishes of the news media, it is but a short
step to holding court in a municipal auditorium, to accommodate them even more."
Also troubled by prejudicial publicity, the
four dissenters in Estes nonetheless strongly
objected to the majority's intimation that
cameras in the courtroom are unconstitutional per se. In Justice Stewart's words, "The
suggestion that there are limits upon the
public's right to k ow what goes on in courts
causes me deep concern. "1
The following year in Sheppard v. Maxwell, 384 U.S. 333 (1966), the Court, with
the exception of dissenting Justice Hugo
Black, agreed to overturn the conviction of
Dr. Sam Sheppard for the murder of his wife.
As in Estes, there had been nationwide publicity of Sheppard's murder trial, and the
lower court judge had failed to preserve the
decorum essential to a fair trial. Here, the
press had had a "Roman Holiday" with live
broadcasting of the coroner's inquest from
the local high school gymnasium. During the
IThis discussion draws on the author's book, The Public's Right

to Know: The Supreme Court and the First Amendment (New

trial the judge had reserved three of the four
rows of benches in the courtroom for reporters and had permitted the erection of a
press table inside the bar of the courtroom,
which allowed journalists to overhear all of
Sheppard's conversations with his attorneys!
The publicity was clearly prejudicial; but, as
the justices perceived, the problem was not
cameras in the courtroom per se, but rather
, the failure of judicial supervision of the conduct of the trial. 2 Justice Clark, again writing
for the Court, thus indicated that in such trials
judges should adopt rules governing reporters' access to courtrooms and insulating witnesses from journalists as well as barring
police, witnesses, and counsel from talking
to reporters about trial proceedings.

Sheppard intensified fair trial/ free press
controversies by inviting judges to issue "gag
orders" on witnesses, counsel, and jurors in
sensational trials. Members of the press vigorously contested judicially imposed gag orders
as an abridgment of First Amendment freedoms. Though declining to review several
highly controversial gag orders, the Supreme
Court finally dealt with the issue in Nebraska
Press Association v. Stuart, 427 U.S. 539
(1976). When striking down the gag order,
Chief Justice Warren Burger reaffirmed that
"prior restraints on speech and publications
are the most serious and least tolerable infringement of First Amendment rights." But he
did not hold that gag orders are unconstitutional per se. Rather he suggested using
other devices to safeguard against prejudicial
pretrial and intrial publicity. Chief Justice
Burger specifically listed as alternatives:
(1) order a change of venue (that is, move
a trial to another locality where there exists
less public interest in or publicity about the
trial); (2) postpone the trial, to permit adverse
publicity to die down; (3) permit rigorous voir
dire examination of potential jurors, to check
against pretrial prejudice; (4) instruct juries
as to their responsibility to consider only
evidence admitted at trial; and (5) sequester
juries. Additionally, trial judges may grant
mistrials for adve'rse publicity and convictions
may be reversed on appeal.
The problems of controlling prejudicial
publicity persisted, along with the gradual
erosion of the presumption of openness.
Judges not only continued to use gag orders
but also began to close pretrial hearings, trials,
and other judicial proceedings as well. The
focus of fair trial/ free press controversies thus
evolved in the 1970s-1980s from one where
judges limited publicity to one where they
completely closed judicial proceedings to
members of the press and public.

York: Praeger, 1981); and materials in the papers of Chief Justice
Earl Warren, Manuscripts Division, Library of Congress; and the

2In Chandler v, Florida, 446 U.S. 907 (1981), the Burger Court

Justice Tom C. Clark Papers, University of Texas, School of Law,

unanimously held that television coverage of criminal trials does

Austin, Texas.

not inherently deny due process and a fair trial.

Behind Closed Doors: From Gannett to
Globe Newspapers
The permissibility of closed judicial proceedings sharply divided the Burger Court,
and its rulings invited confusion among lower
courts and the press. In 1978 the Court refused
to hear three trial secrecy cases but granted
review in Gannett v. De Pasquale, 443 u.s.
368 (1979), presenting a challenge to the
closure of a pretrial hearing. At a pretrial
hearing on the suppression of an allegedly
involuntary confession and certain physical
evidence, the defendants requested that the
press and public be excluded, on the ground
that pretrial publicity would jeopardize their
ability to receive a fair trial. The district
attorney did not oppose the motion for closure, nor did a reporter present at the hearing.
The following day, however, the reporter
requested a copy of the transcript of the
hearing and asserted a constitutional right to
cover the proceeding. The trial judge denied
the request. On appeal, the reporter successfully challenged the closure as violating the
First and Sixth amendments, but the New
York Court of Appeals reversed and upheld
the exclusion of the press and public from
pretrial hearings. Gannett Publishing Company petitioned the Supreme Court for
review, arguing that the First and Sixth
amendments confer on the press and public
a right of access to attend pretrial hearings
as well as criminal trials.
The Court was badly fragmented in Gannett. Justice Potter Stewart was able to mass
only a bare majority for approving the closure
of pretrial hearings, and his opinion was so
poorly crafted as to prompt no fewer than
five justices later publicly to defend and
explain the ruling. The central issue in Gannett, according to Justice Stewart, was
"whether members of the public have an
enforceable right to a public trial that can
be asserted independently of the parties in
the litigation." Acknowledging that "there is
a strong societal interest in public trials,"
Justice Stewart nonetheless avoided the First
Amendment claim and concluded that under
the Sixth Amendment any public interest
involved was "protected by the participants
in the litigation."
Because Justice Stewart stated no less than
a dozen times that the press and public have
no constitutional right of access to either
pretrials or trials, his opinion reached issues
not raised by the case and invited confusion
over the Court's ruling. Chief Justice Burger
accordingly added a concurring opinion to
underline that Gannett dealt only with pretrial
hearings, and to clarify the nature of those
proceedings and their contemporary importance as the result of the exclusionary rule
and motions to suppress evidence.
Although Virginia's Justice Lewis Powell
joined the opinion of the Court on the Sixth
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THE CONSTITUTION AND THE COMMONWEALTH: THE VIRGINIA COURT DAYS FORUMS, 1984-1986
THE HANOVER COUNTY COURT DAYS FORUM
The Hanover County Courthouse, Hanover, Virginia
Sunday, June 16, 1985, 3:30 p.m.
CONFLICTING RIGHTS UNDER THE CONSTITUTION: A FREE PRESS VERSUS A FAIR TRIAL
Panelists

David M. O'Brien

Deborah C. Wyatt

Assoc. Professor of Government, U. Va.
Author of The Publics Right to Know: The First

Amendment and the Supreme Court

Partner, Gordon & Wyatt, Charlottesville
Counsel in recent u.s. Supreme Court
cases involving criminal and civil rights

The Honorable Richard H. C. Taylor

Edwin M. Yoder, Jr.

Judge,The Fifteenth Judicial Circuit
of Virginia, Hanover County

Washington Post Writers Group

Syndicated Columnist

Cosponsored by the Bicentennial Committee for Hanover County and by the Hanover County Historical Society, the Hanover
Court Days Forum is the ninth of twenty forums in the series entitled "The Cons itution and the Commonwealth: The Virginia
Court Days Forums." The series is directed by the Institute of Government and supported in part by a grant from the National
Endowment for the Humanities.
The public is invited to attend and to participate in the forum, which will be videotaped for later broadcast on WCVETV, Channel 23, Richmond. For information, write or call (collect) Dr. Timothy G. O'Rourke, Institute of Government, 207
Minor Hall, University of Virginia, Charlottesville, VA 22903 (phone 804/924-3396).
The Hanover Court Days Forum is one of a series of upcoming commemorative events in Hanover that include:
Sunday, May 26, 1985, 11 a.m. to 3 p.m. THE HANOVER COUNTY MAY FAIR DAY, with craftspeople, the 1st Virginia
Regiment, and tours of the Old Stone Jail, Courthouse, and Tavern - Admission. Nancy Kilgore, Sponsor.
Wednesday, May 29, 1985, 4:30 p.m. CELEBRATION OF THE 250th ANNIVERSARY OF THE HISTORIC HANOVER
COURTHOUSE ON PATRICK HENRY'S 249th BIRTHDAY, co-sponsored by the Bicentennial Committee for Hanover County,
Bruce V. English, Chairman, and by the Hanover County Historical Society, Mrs. William E. Loughridge, President; assisted
by the Hanover County Board of Supervisors. The celebration features addresses by Carl R. Lounsbury, Research Assoc. at
the Colonial Williamsburg Foundation; Russell V. Palmore, Esq., on "Patrick Henry's Part in the Parsons Cause Case"; and
A. E. Dick Howard, Counselor to the Governor, on "Virginia: The Hourglass of Constitutional Liberty."

To get on the mailing list to receive the News Letter each month, just write to News Letter, 207 Minor Hal~ University
of Virginia, Charlottesville, VA 22903. Please print or type the complete mailing address, including the Zip Code.
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