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In Federalist No. 45, Madison declared
the powers of Congress to be "few and
defined," while those of the states "are numerous and indefinite." Among the limited
number of enumerated powers granted to
Congress, however, is the deceptively simple
power "to regulate commerce with foreign
nations, hnd among the several states" (Art.
I, sec. 8).
Madison defended the grant of commerce
power to Congress as "an addition which few
oppose, and from which no apprehensions
are entertained" and predicted that it would
be exercised primarily on foreign commerce.
Many years later, after Madison had become
a proponent of states' rights, he conceded the
error of his earlier prediction. In an 1829 letter
to J. C. Cabell, Madison emphasized that
the power to regulate commerce was designed
to prevent abuses by the states against one
another by lodging remedial power in the
Congress. His objection to the use of the
commerce power for the positive purposes
of the national government became a rallying
cry for those challenging the ever-expanding
nature and scope of Congress's commerce
power.
Much to the chagrin of Madison and others
who have followed in his footsteps, the plenary power of Congress has been extended
over time to every aspect of interstate commerce. The national commerce power has
been interpreted to permit Congress to reach
into each nook and cranny of America's
interdependent economic system. Congress
can and has legislated with respect to business
activity that in any way "affects" commerce,
no matter how "local" that activity may be
or how remote or "indirect" its effect may

be. Even small and insignificant actions affecting interstate commerce can be regulated on
the grounds that their aggregate economic
effect might reasonably be deemed to have
substantial national consequences. In short,
the reach of congressional regulation into the
internal commercial activities of the states has
been upheld to an extreme never contemplated by Madison when he defended the inclusion of the commerce clause in the V nited
States Constitution. Furthermore, the commerce power has been relied upon to expand
Congress's regulatory power to subjects that
are not wholly economic in nature, such as
civil rights, gambling, kidnapping, and pollution control.
The last refuge of the antifederalists and
the states' righters against an expanding
national commerce power had always been
the Tenth Amendment, which reserved to the
states those powers not delegated to the
national government. Mter 1936, that constitutional check ceased to be persuasive with
a majority of the Supreme Court; and by 1941
Justice Stone in United States v. Darby (312
V.S. 1(0) was able to pronounce for a unanimous bench that the Tenth Amendment
"states but a truism that all is retained which
has not been surrendered." The amendment
was no longer to be interpreted as restricting
congressional power, since it was the Court's
stance that the sovereignty of the states must
yield to an exercise by Congress of one of
its delegated powers.
Then in 1976 the Supreme Court invoked
the Tenth Amendment in striking down 1974
congressional legislation extending certain
provisions of the Fair Labor Standards Act
to state and local governments. That decision,
in National League of Cities v. Usery (426
V.S. 833), marked the first time in forty years
that the Court had held forth federalism as
a serious constitutional restraint on the
national commerce power. In so doing, it
opened another front in the contemporary

debate on federalism. As precedent, Usery
proved to be short-lived, however; in Garcia
v. San Antonio Metropolitan Iransit Authority (53 U.S. Law Week 4135 [Feb. 19, 1985])
the Court rejected Usery and reverted to the
permissive view of congressional commerce
powers.

ORIGIN AND EARLY
INTERPRETATIONS OF THE
COMMERCE· POWER
The national government under the Articles of Confederation lacked the power to
regulate commerce. When the states began
to erect trade barriers against each other, a
weak national government was incapable of
acting decisively to ease the economic friction
among the states. In response to the economic
chaos manifest under the Articles of Confederation, the Virginia General Assembly in
1786 appointed commissioners to meet with
similar representatives from other states to
discuss the need for some uniform solution
to the problems of trade and navigation.
Delegates from only five states were present
in Annapolis, Maryland, to discuss the commercial problems confronting the states, but
a call was issued that led to the constitutional
convention in Philadelphia the following
year.
The importance of commercial concerns as
a motivating purpose of the constitutional
convention became a subject of debate
between two Supreme Court justices in a
recent case involving the interpretation of the
commerce clause, Equal Employment Opportunity Commission (EEOC) v. Wyoming (460
V.S. 226 [1983]). Justice Stevens identified
the commerce clause as "the Framers'
response to the central problem that gave rise
to the Constitution itself." In a dissenting
opinion, Justice Powell took sharp issue with
the notion that eliminating trade barriers
among the states was the "central problem,"
although he conceded it was "one of the
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Constitution's purposes." For Stevens, the
modern-era Supreme Court, except in the
1976 Usery case, has remained faithful to "the
intent of the framers ... [in conferring] broad
power on the national government adequate
to discharge its central mission," whereas
Powell emphasized that "state sovereignty
remains a fundamental component of our
system that [the] court has recognized time
and time again." While these excerpts highlight the differing views of the current Court,
we need to examine how the commerce power
has been interpreted over time.
The first opportunity for the Supreme
Court to interpret the commerce clause was
presented in the famous steamboat case,
Gibbons v. Ogden (22 U.S. 1 [1824]). Gibbons, whose steamboats were licensed under
an Act of Congress, carried passengers
between New York and New Jersey, while
Ogden relied on New York-law as the-basis
for an exclusive right to navigate steamboats
on New York waters. In an opinion upholding
federal authority, Chief Justice John Marshall gave a broad and comprehensive meaning to the word "commerce" and wide scope
to the congressional power "to regulate." He
reasoned that if Congress's power extended
to every aspect of commercial relations
between the United States and foreign
nations, then it applied likewise to all commercial activity "among the states." His opinion was one of the most popular he issued
during his almost thirty-five years as chief
justice because, with the exception of certain
scuthern spokesmen for slave owners who
feared the consequences of a broad definition
of national power over commerce, the general
public welcomed the Court's action against
a restrictive state monopoly.
One important question left unanswered
by Marshall's opinion was whether the commerce power had been granted exclusively
to the national government. Marshall was
satisfied, having fashioned an expansive definition of the commerce power, to invoke the
supremacy clause as the grounds for- invalidating a state law in conflict with an act of
Congress. Marshall believed the national commerce power could appropriately be exercised
to "its utmost extent." He envisioned no
limitations on that power except those prescribed in the Constitution but made clear
his view that the primary restraints against
abuse of this awesome power by Congress
would be political and not constitutional:
The wisdom and discretion of congress,
their identity with the people, and the
influence which their constituents possess at elections, are, in this, as in many
other instances, as that, for example,
of declaring war, the sole restraints on
which they have relied, to secure them
from its abuse. They are the restraints
on which the people most often rely
solely, in all representative governments....

Following the Gibbons case, the commerce
controversy seethed for decades, and the
answer to the question of whether Congress's
power over commerce was exclusive or concurrent with the states remained muddled.
Then in Cooley v~ Board of Wardens (1851)
the Taney Court enumerated a middle-ground
doctrine known as selective exclusiveness in
upholding a state pilotage fee against the
charge that it conflicted with the nationll
commerce power. Justice Benjamin Curtis
fashioned an ingenious solution that denied
the states a totally concurrent power, but at
the same time made' clear that Congress's
power did not' absolutely deprive the states
of all power over commerce. In those instances when Congress had not acted to
control commerce, the states could legislate
as long as the subject matter did not require
a uniform national rule, but was amenable
to diverse local regulations.
TIle Cooley oeClSlon en e tlie formative
period of interpretation for the commerce
clause". It was clear that the power to regulate
commerce was a very broad power and exclusive at least with respect to selected kinds
of commerce. The Court, however, had conceded that in the absence of congressional
legislation, there were areas where commerce
among the states might be regulated by the
states. Fortunately for the Court there had
been little opportunity for a major confrontation between the national government and
the state governments on the commerce issues
because, for almost a century after the constitution was adopted, Congress enacted little
commercial legislation.

GROWTH OF NATIONAL
COMMERCE POWER
The passage of the Interstate Commerce
Act in 1887 heralded the beginning of a new
era in which the national government was
destined to become increasingly involved in
the regulation and control of American industrial and commercial life. The Court was
called upon to interpret anew the natlire and
scope of the commerce power when the U.S.
government attempted to enforce the Sherman Antitrust Act, enacted in 1890, against
the American Sugar Refining Company,
which controlled over 98 percent of the
nation's sugar refining business. The Court
effectively gutted the federal law by holding
it inapplicable to the sugar monopoly.
Writing for the court majority in United
Statesv. E.C. Knight Co. (156 U.S. 1 [1895]),
Chief Justice Melville Fuller argued that
manufacturing, as distinguished from commerce, was a matter reserved to the states
to regulate. Whereas Marshall had underscored the breadth of the national commerce
power, Fuller emphasized its boundaries.
Monopolies in manufacturing, argued Fuller,
had only an "indirect" effect on commerce;
failure to distinguish sharply between manufacturing and commerce would leave little of
business ~airs left_ for state regulation. The

implication of Fuller's narrow view of interstate commerce matters was to place beyond
the domain of congressional regulation major
elements of the national economy such as
manufacturing, agriculture, and mining.
By the time Fuller rendered his view of
the commerce clause in the sugar trust case,
the court majority was thoroughly enamored
with the doctrine of dual federalism. This
doctrine suggests that the two levels of government-national and state-are "sovereign" and hence "equal" within their respective spheres. In exercising their powers,
therefore, neither could invade the other's
sphere; the meaning for the federal government was that its delegated powers could not
be used as a .pretext for usurping the reserved
powers of the states. Specifically, in the
context of the commerce power, dual federalism dictated a narrow conception of the
commerce clause so as not to invade the
powers reserved to the states by the Tenth
Amendment.
The Court used two broad concepts to
define the outer limits of the national commerce power. The concept of "direct" or
"indirect" effects on commerce had, of course,
been introduced by Fuller. National regulation of an activity not considered interstate
commerce was permitted, but only if its effect
on commerce was "direct." If the effect was
merely "indirect," it was not considered sufficient to justify regulatory power under the
commerce clause. The second concept
focused on the stream of commerce. Under
this concept the Court upheld national regulation of an otherwise local activity such as
stockyard transactions on the grounds that
they were in the stream of commerce. But
for the most part the Court found the stream
of commerce to be narrow and winding, with
steep and treacherous banks within which
only limited categories of commercial activities would fit.
Congress's sparing use of its commerce
power prior to the Great Depression limited
the instances of collisions with the Court over
the scope of that power. Those collisions that
did occur, however, foreshadowed the inevitable confrontations once the New Deal
program to cope with changed economic
conditions was enacted. Nowhere was the
paralysis of the national commerce power
under dual federalism more evident than in
the case of Carter v. Carter Coal Co. (298
U.S. 238 [1936]).
In an effort to bring order into one of the
most chaotic industries in the United States,
Congress had moved to stabilize the production and marketing of coal by regulating labor
conditions and fixing prices for the coal
mining industry. Citing the sugar trust precedent, the Court majority invalidated the congressional regulation by concluding that mining was distinguishable from commerce and
therefore subject only to state regulation. The
formula of direct and indirect effects precluded national legislation no matter how
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federal court agreed that it was in fact an
uncompensated taking of private property to
require coal operators to perform the "economically and physically impossible" task of
restoring steep-slope surface mines to their
approximate original contour. Even if the
land could be restored in compliance with
the regulations, the lower court concluded
that the result would be to reduce the land's
value to "practically nothing." Since no specific property was alleged to have been taken,
the Supreme Court held that the issue was
not ripe for judicial resolution in the Hodel
case. Nevertheless, as Justice Powell pointed
out in his concurring opinion, the litigation
option based on the taking issue remains
available to anyone whose property is adversely affected by the enforcement of the act.
In an effort to achieve a very different
objective, Congress in the post-World War
II era legislated under its commerce authority
to remove political strikes as an obstruction
to interstate commerce. Among other things,
the 1947 Taft-Hartley Act denied participation under the statute to any labor organizations whose officers did not sign a nonCommunist oath. In American Communications Association v. Douds (339 U.S. 382
[1950]) the Supreme Court rejected a First
Amendment challenge to the congressional
requirement of such an oath. Wh'en the oath
proved to be ineffective in achieving Congress's goal, it was repealed in 1959 and
replaced with a provision making it a crime
for a member of the Communist party to
serve as an officer or employee of a labor
union. In United States v. Brown (381 U.S.
437 [1965]) the Court by a 5 to 4 vote found
the new provision to be an unconstitutional
bill of attainder and thereby effectively overruled the Douds precedent.
The First and Fifth Amendment challenges, as well as the use of the prohibition
against a bill of attainder, serve as a reminder
of the various constitutional limitations on
the commerce power. Throughout America's
constitutional history, however, a restrictive
interpretation of the comrnerce clause in
conjunction with the Tenth Amendment has
constituted the primary constitutional
limitation.

CONCLUDING COMMENTS
Probably as much as any other provision
of the Constitution, the commerce clause has
been shaped by the experiences of the nation.
Congress did not explore the scope of its
power over domestic commerce for the first
century of the nation's history, but Chief
Justice Marshall described the subject matter
of commerce and national power to regulate
it in sweeping terms. As we have seen, his
bold concept of the commerce power in
Gibbo~s did not always prevail, but the
nation's experiences with a dynamic and
constantly expanding national economy
eventually assured its ultimate triumph. Marshall's vision of a commerce power designed

to meet the changing needs of an industrialized and urbanized society was a mark of
his greatness.
The Cooley doctrine permitting state regulation of commerce when Congress has not
acted was also fashioned on the basis of
experience, as well as a desire to preserve the
principles of federalism. In the absence of
congressional action the Court has assumed
the responsibility of protecting the federal
system by balancing the twin concerns of
national unity and local autonomy. State
regulation of interstate commerce has been
closely scrutinized in countless cases, but the
1981 decision upholding Montana's hefty coal
severance tax is an indication of how far the
present Court is willing to go in sustaining
state authority. When Congress chooses to
exercise its commerce power, however, the
Court is confronted with a very different set
of c·rcumstances. The idely recognized
importance of congressional responsibilities
relating to interstate commerce must then be
weighed along with the supremacy of Congress in our constitutional scheme of government. Given such considerations, judicial
appeals to state sovereignty are likely to meet
with only random and marginal success at
best, even in light of the limited states' rights
principles defended in the now overruled
Usery precedent.
What then prevents Congress from acting
against the best interests of the states? What
prohibits it from needlessly interfering with
the "integral operations" of state and local
governments? During the oral arguments in
Usery the question was posed as to what
would happen if Congress moved to bankrupt
the states by imposing a $50/ hour minimum
wage for all their employees. The only answer
to that question, of course, is that Congress
simply would not do it. In light of the
representation by states in Congress, there
is no reason to assume congressional hostility
toward state interests, a point emphasized by
Justice Blackmun in writing for the Court
in Garcia. The political restraints first
ack.nowledged by Chief Justice Marshall in
his Gibbons opinion are ever present when
Congress contemplates action based on its
commerce power. As if to underscore the
primacy of political restraints, state and local
governments have responded to the increasing
centralization of the American political system by operating as interest groups in many
situations. Half of the states have actually
supplemented the efforts of their state delegations in protecting their interests by establishing lobby offices in the nation's capitol.
There are, of course, limits to the national
commerce power. As one wag has suggested,
the Congress cannot decide that the entire
state of New York adversely affects interstate
commerce and thereby abolish it. The states
are without question a permanent part of the
constitutional system. A particular act of
Congress or, more likely, the cumulative
impact of many individual actions could

legitimately threaten the continued existence
of state policy making as we have known it.
As of now, nevertheless, there is a heavy
burden on those attempting to demonstrate
that specific exercises of the national commerce power have endangered the "separate
and independent existence" of the states as
crucial components of the federal system.
For some fifteen years there has been a
heightened recognition of the need to sort
out and clarify governmental responsibilities
between the national and state governments.
Beginning with the Nixon Administration,
every administration has had its own version
of a "New Federalism." The fact that no
fundamental restructuring of our federal system has occurred during this time period is
testimony to the difficulty of the task, not
the importance of the proposals. As has been
the case throughout American history, contemporary answers must be fashioned to the
perennial questions about how to order federal-state relations. In an era of global awareness and decentralist impulses, to what extent
are both the states and the national government either too big or too small for many
tasks of government? Given the difficulty of
marking the boundaries of a national economy, let alone a local one, how bold should
the national government be in exercising
control over commercial activities? Are there
not some types of business activities so local
and remote to be reasonably beyond any
control by Congress? How does one go about
defining and protecting the core functions of
state governments? To what extent should
responsibility for domestic programs remain
with or be turned over to the states?
The recent experiences of almost fIfty years
suggest that Congress, at least with respect
to commercial activities, will most often provide the answers, albeit with the assistance
and advice of other political actors. Nothing
less than the balance of power in American
politics hinges on the answers when you
consider that deciding which branch of government will act is often tantamount to deciding which political groups w'll prevail, and
what policy objectives will be pursued.

Bibliographical Note: For the historical
development of the commerce clause, the
author relied primarily on Alpheus Thomas
Mason et aI., American Constitutional Law:
Introductory Essays and Selected Cases, 7th
ed. (Prentice-Hall, 1983) and Paul R. Benson,
Jr., The Supreme Court and the Commerce
Clause, 1937-1970 (Dunellen Publishing Co.,
1970). Helpful commentary on recent commerce cases was found in Dean Alfange, Jr.,
"Congressional Regulation of the 'States Qua
States': From National League of Cities to
EEOC v. Wyoming," 1983 Supreme Court
Review 215, and the recent edited transcripts
of the Annual Supreme Court Review and
Constitutional Law Symposium entitled The
Supreme Court: 1rends and Developments
(National Practice Institute, Inc., 1979-84).
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THE USERY CASE
The sole exception to the modern-day
Court's expansive interpretation of the commerce clause is the 1976 case of National
League of Cities v. Usery. At issue was the
Fair Labor Standards Act (which was first
upheld in the 1941 Darby case)-specifically,
the extension of its minimum wage and
maximum hour provisions to employees of
state and local governments. In a series of
amendments beginning in 1961, Congress
gradually had extended the scope of the act
to include public employment. Extension of
coverage to employees of state hospitals,
institutions, and schools was upheld in Maryland v. Wirtz (392 U.S. 183 [1968]). When
the 1974 congressional amendments to the
Fair Labor Standards Act extending the wage
and hour standards to almost all public
employment were tested in Usery, however,
the Court rejected them by a 5 to 4 vote.
Writing for the majority, Justice Rehnquist
conceded that the state wage and hour provisions affected interstate commerce and,
therefore, the congressional amendments
were "undoubtedly within the scope of the
commerce clause"; nevertheless, he asserted
that a state's power to determine the wages
paid to its employees is an "undoubted attribute of state sovereignty." Drawing upon the
authority of the Tenth Amendment, Justice
Rehnquist held that Congress could not exercise its commerce power in such a manner
as to "displace the States' freedom to structure
integral operations in areas of traditional
governmental functions." Such interference
with the decision-making processes for determining the wage and hour limits for state
employees constituted an impermissible imposition upon the states in carrying out their
traditional functions. If Congress were permitted power to make such fundamental
decisions concerning state employees, argued
Rehnquist in language reminiscent of dual
federalism, "we think there would be little
left of the States' 'separate and independent
existence. ' "
Judge Rehnquist's maJonty opinion
expressly overruled the Wirtz decision, which
had previously upheld wage and hour limits
for certain categories of state employees. In
a sharp and forceful dissent, Justice William
Brennan characterized the Usery ruling as an
"abstraction without substance, founded
neither in the words of the Constitution nor
on precedent." He characterized the opinion
as an irresponsible repudiation of the modem
views on the national commerce power and
national-state relations. The only precedent
for such a holding, according to Brennan,
was "a line of opinions dealing with the
Commerce Clause and the Tenth Amendment
that ultimately provoked a constitutional
crisis for the Court in the 1930s."
Most constitutional scholars have agreed
with Brennan's view that the Usery decision
represents a startling break with established
precedent. Defenders of the ruling portray

it as a welcome reassertion of federalism as
a fundamental value in our constitutional
system. Whatever one's opinion of Usery
might have been, the decision did not constitute a revitalization of a wide-ranging form
of dual federalism. It did not return constitutional analysis to the narrow stream of
commerce subject to national regulation prior
to 1937, but rather preserved "islands of
immunity" within the ocean of activities that
fall under the plenary power of Congress to
regulate commerce.
The narrowness of the Usery ruling was
underscored by its minimal effect as a precedent. When a lower federal court, relying on
Usery, invalidated a federal law regulating
surface coal mining, the Supreme Court
unanimously reversed the decision in the
important case of Hodel v. Virginia Surface
Mining & Reclamation Assn., Inc. (452 U.S.
264 [1981 ]). The Court interpreted the Usery
doctrine narrowly with respect to a function
traditionally carried out by state and local
governments-land use control. Congress
was deemed to have determined rationally
that the regulation of surface coal mining is
necessary to protect interstate commerce from
adverse effects that might result from that
activity. Moreover, the federal law did not
regulate the "States as States," but rather the
activities of private coal operators. The states
were merely given a choice of either regulating
surface mining and reclamation according to
minimum standards spelled out in the federal
law or allowing direct federal regulation.
Three of the justices from the Usery majority went along with the unanimous holding
in Hodel, but somewhat begrudgingly. The
questions posed during the oral arguments
and the concurring opinions [l1ed by Chief
Justice Burger and justices Powell and RehnQuist revealed their grave concerns about the
continuing expansion of the commerce
power. Justice Rehnquist emphasized the
limits on that power by reminding his
brethren on the Court that some activities
may be so private or local in nature as not
to have a substantial effect on interstate
commerce. Justice Powell characterized the
federal regulation of surface mining as "an
extraordinarily intrusive program" whose
requirements for land reclamation were
"unrealistic" given the steep-slope contours
of Virginia's strippable coal terrain.
More recently, Usery was rejected once
again in EEOC v. Wyoming (1983). Even
though the federal law regulated "States as
States," the state was not able to persuade
the five justices making up the Court majority
that the law directly impaired its ability "to
structure integral operations in areas of traditional governmental functions." In a factual situation closely analogous to the one in
Usery, the Court upheld the 1974 amendments that extended the Age Discrimination
in Employment Act to state and local
employees.
The ruling in EEOC presaged the demise
of the Usery precedent. Finally, in February
1985, the Supreme Court reversed itself and

specifically overruled the Usery decision nine
years after it had been handed down. The
issue was once again the applicability to the
states of the Fair Labor Standards Act. In
1968 the Court had upheld the extension of
that act to state and local employees in
Maryland v. Wirtz, but that precedent had
been reversed by Usery. Now, in the case of
Garcia v. San Antonio Metropolitan Iransit
Authority (1985), the question was whether
the employees of a local public transit system
were subject to the federal overtime provisions of the Fair Labor Standards Act.
In order to answer that question, the Court
was confronted with the troublesome standard first set forth in Usery of what constituted a "traditional governmental function"
for the states. Was municipal ownership and
operation of a mass transit system such a
function? Rather than answer the question,
though, the Court majority dismissed the
traditional-function standard "as unsound in
principle and unworkable in practice." Writing for the Court majority, Justice Blackmun
emphasized that a standard of state immunity
based on traditional state functions "inevitably invites an unelected Federal judiciary
to make decisions about which state policies
it favors and which it dislikes." The effect
of the Garcia holding is to return the Court
to the view that has prevailed since 1936 of
a broad national commerce power unencumbered by claims of state sovereignty.
The 5 to 4 votes in both EEOC and Garcia
were made possible by the willingness of
Justice Blackmun, who filed a concurring
opinion in Usery, to join the four dissenters
in that case in forming a new majority.
Despite the broad constitutional significance
of Garcia, however, the Court members
remain bitterly divided over the principles
upheld in Usery. Justice Rehnquist's oneparagraph dissent in Garcia acknowledged as
much when it predicted those principles
would "in time again command the support
of a majority of ... [the] Court."
A leading constitutional commentator characterized the Usery decision handed down in
the bicentennial year of American independence as "a scream from the wilderness saying
that we are centralizing too much power and
that there must be some limits, albeit few
and unpredictable." Thus far, that scream has
gone unheeded by five members of the present
Court and most constitutional scholars, but
it is not difficult to discern how a change
of membership on the Court could lead to
a new understanding of the constitutional
limitations on the exercise of national power.

OTHER CONSTITUTIONAL
LIMITATIONS
In addition to the Tenth Amendment challenge to the surface mining act at issue in
Hodel, the coal producers opposing the act
argued that it constituted a taking of private
property without just compensation in violation of the Fifth Amendment. The lower
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substantially the conditions in the mining
industry affected interstate commerce. "If the
production by one man of a single ton of
coal intended for interstate sale and shipment,
and actually so sold and shipped, affects
interstate commerce indirectly," the Court
opinion said, "the effect does not become
direct by multiplying the tonnage, or increasing the number of men employed, or adding
to the expenses or complexities of the business, or by all combined." In short, Congress
could not regulate labor-management disputes or strikes hampering the flow of interstate commerce because they affected commerce only "indirectly."
Neither the court nor the country could
live with the constitutional and economic
analyses undergirding Carter v. Carter Coal
Co. Fortunately for both, they did not have
to do so very long. The Supreme Court's
abrupt reversal of outlook the following year,
in the spring of 1937, sustained the constitutionality of the National Labor Relations
Act (popularly known as the Wagner Act)
and set in motion momentous changes in
constitutional law, including the interpretation of the commerce clause (NLRB v. Jones
& Laughlin Steel Corp., 301 U.S. 1). A
reoriented Supreme Court repudiated dual
federalism as a constitutional philosophy and
swept away distinctions between manufacturing and commerce. In United States v. Darby
(1941) the Supreme Court upheld the minimum wage standards of the Fair Labor
Standards Act as constitutional. Writing for
a unanimous Court, Justice Stone dismissed
the Tenth Amendment as a substantive bar
to the congressional commerce power. His
opinion, noted earlier, returned to the expansive definition of the commerce power first
set forth by Chief Justice Marshall.

MODERN SCOPE OF THE
COMMERCE POWER
If Darby broadened the stream of commerce subject to congressional regulation
from a stream to a lake, then Wickard v.
Filburn (317 U.S. III [1942]) expanded it
to an ocean. In upholding the wheatmarketing quotas imposed on individual
farmers under the Agricultural Adjustment
Act, the Court maintained that a farmer's
production of wheat for home consumption
could be controlled by Congress. The rationale was that the cumulative effect of home
consumption of wheat by many farmers similarly situated would affect the supply-anddemand relationships of the interstate market
in wheat. Thus, even though wheat locally
consumed did not itself ever "move" in commerce, it was subject to congressional regulation. It no longer mattered what was "in"
or "out" of the stream of commerce, but rather
whether the cumulative effect of an activity,
in the words of Justice Robert H. Jackson,
"exerts a substantial economic effect on interstate commerce and this irrespective of whether such effect is what at some earlier time

might have been defined as 'direct' or 'indirect'...." The Court emphasized it would not
invalidate an act of Congress merely because
the activity regulated was local and its effect
on interstate commerce remote.
Once the commerce clause came of age in
the post-1936 period, Congress increasingly
relied on it as the basis for sustaining such
noncommercial goals as suppressing crime
and protecting civil rights. Congress moved
to ban racial discrimination in public accommodations throughout the country with the
passage of the 1964 Civil Rights Act. The
discriminatory practices of business establishments providing lodging or food services for
transient guests were defined as affecting
commerce. Specifically, the Court reasoned
that such discrimination affected interstate
commerce by discouraging a substantial portion of the black community from travelling
and thereby artificially restricting the market.
In Katzenbach v. McClung (379 U.S. 294
[1964]) the Court upheld the extension of the
Civil Rights Act to Ollie's Barbecue, a small
restaurant in Birmingham, Alabama, patronized almost entirely by local customers. Even
though its transactions were local and it made
no effort to attract transient customers,
approximately half of the food served in the
restaurant had "moved" in interstate commerce. Discriminatory practices at Ollie's
Barbecue ceased to be trivial when considered
as part of the "cumulative effect" of all such
segregated restaurants in inhibiting the sale
of interstate goods. In sustaining the challenged provisions of the Civil Rights Act, the
Court identified only two questions appropriate for judicial inquiry: (1) whether Congress had a rational basis for finding that
racial discrimination had an adverse effect on
interstate commerce and (2) whether the
means it selected to eliminate the evil were
reasonable and appropriate. The fact that
Congress was legislating against moral
wrongs was of no consequence for the court.
The nature of the Court's inquiry epitomizes
the degree to which the judicial branch has
withdrawn from supervision of Congress's
exercise of its commerce power. Unlike the
pre-1937 Court, the modem bench has exercised little independent judgment in deferring
to the legislature's findings as to what activities have a "substantial economic effect" on
interstate commerce.
In rejecting the formal doctrines and formulas employed to restrict the national commerce power, the Court has resurrected the
national supremacy philosophy embraced by
Marshall. According to that philosophy, the
location of the boundary line between
national and state authority is determined
primarily by Congress and its conception of
national need. When Congress has legislated
within the scope of its expansive commerce
power, that action and not some judicially
imposed state sovereignty determines the division of power between the two levels of
government.

Despite the modern Court's general
reliance on political restraints and congressional findings in the field of interstate commerce, it continues to play an important role
as umpire of the federal system in the absence
ofcongressional action. The 1852 Cooley case
established that Congress's power was not
exclusive, thereby permitting some state regulation of commerce. The task confronting
the Court in this capacity was summarized
by Justice Thomas Reed Power in these
memorable words: "Congress may regulate
interstate commerce. The states may also
regulate interstate commerce, but not too
much. How much is too much is beyond the
scope of this statement." In reviewing state
laws, the Court is confronted with the danger
of leaving large areas of commercial activities
unregulated when Congress cannot or will
not act. At the same time, the Court must
guard against the threat posed to interstate
competition by parochial state legislation
designed to protect local businesses.
Two recent cases demonstrate the role of
the Court in determining whether local industries are given a commercial advantage over
interstate commerce by virtue of state tax
laws. In Maryland v. Louisiana (451 U.S. 725
[1981]) the Court struck down a Louisiana
tax on offshore gas piped into the state for
unfairly discriminating against interstate purchasers of gas. Not only was an estimated
98 percent of the gas eventually sold to
consumers in other states, but also various
state tax credits spared local users from the
tax burden. The same year, however, the
Court by a 6 to 3 vote upheld Montana's
30 percent severance tax on all coal mined
in the state. Despite the fact that 90 percent
of the state's coal was shipped to other states,
the Court in Commonwealth Edison Co. v.
Montana (453 U.S. 609 [1981]) concluded
there was nondifferential tax treatment of instate and out-of-state purchasers. The existence of half of the nation's low-sulphur coal
reserves within Montana's boundaries was
cited as evidence that the state was unfairly
exploiting its strategic advantage over other
states, but the Court did not view the state
tax as substantially frustrating federal energy
policy. In an opinion concurring in the
Court's decision, Justice White noted that
Congress had not chosen to exercise its
"power to protect interstate commerce from
intolerable or even undesirable burdens."
In those instances in which Congress for
whatever reason has not legislated, state
action has far from been displaced by the
growth of the national commerce power.
Since 1936, however, the Court has been most
generous in its interpretation of that power
once Congress has acted. Power-restricting
judicial formulas designed to protect state
sovereignty were discarded in favor of deference to congressional determination of
which activities affecting interstate commerce
require national regulation.
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