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Most Americans today view education as
both the key to healthy individual development and economic prosperity and as the
foundation of a thriving economy and responsible citizenry. Indeed, the history of education in America· one of steady evolution
from the small, elitist academies for the few
in the colonial era to the elaborate system
of public and private schools that exists for
the many today under the banner of universal
education. In a practical sense, the "right to
an education" is an accepted part of the
American creed. Yet under the U.S. Constitution, there is n such protected right, although the Supre e Court has recognized
the central role of education in contemporary
society. This news letter briefly examines the
history of education in America and then
considers the evolution of constitutional law
on matters of education.

HISTORICAL DEVELOPMENTS
The Colonial Period
In the two centuries since America became
a nation, government at all levels has expressed an inordinate interest in education.
Governmental interest in education predated
the Revolutionary War by more than a century. Indeed, it was in 1647 that the General
Court of the Colony of Massachusetts Bay,
following up on the initial legislation of 1642
dealing with literacy and employment of
children, enacted the "Old Deluder Satan
Act." The act provided for the employment
of a teacher when a town reached 50 households and the formation of a grammar school
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to prepare youth for the university when the
locality consisted of 100 families or households. Other colonies followed suit, encouraging the establishment of schools through
unrestricted land grants and the appropriation of money. By 1790 eleven of the original
thirteen states had used public land through
grants to establish institutions of learning at
the college level.
The commitment to education in colonial
America was by no means universal, nor was
that commitment extended to all segments
of the society. Sir William Berkeley, a colonial
governor of Virginia, responded in 1671 to
certain inquiries from the Lords Commissioner of Foreign Plantations with this statement about education:
. . . I thank God, there are no free
schools nor printing, and I hope we
shall not have these hundred years; for
learning has brought disobedience, and
heresy, and sects into the world, and
printing has divulged them, and libels
against the best government. God keep
us from both!
Similarly, those schools that were established
remained somewhat class-centered, despite
the greater mobility among classes in the
colonies than in the mother country. As
Pulliam has pointed out, the preparatory
schools and theological colleges catered to
the upper classes, and a special school-the
academy-was developed to respond to the
growing commercial class's demands for the
development of new skills. Many of the early
settlers from the lower classes were unable
to read or write and, even within the newly
developed schools, a rigid class system and
an overwhelmingly religious atmosphere prevailed. To varying degrees, dependent on the
particular bent of the individual colony,
schooling was intended to ensure the religious
welfare of the children and to allow for

economic self-sufficiency, which would per, mit the youths to become self-supporting as
they grew older.

The Post-Revolutionary Period
Independence from Great Britain led to the
establishment of a federal government. The
new Continental Congress and the Congress
under the Articles of Confederation both
followed with little hesitation the earlier colonial practice of granting land for the support
of education; the Ordinance of 1785, for
example, reserved one section, known as
section sixteen, of each congressional township in the western territory for the support
of schools. The Northwest Ordinance of 1787
was more explicit in its articulation of congressional support for education. Article
Three reads:
Religion, morality, and knowledge
being necessary to good government
and the happiness of mankind, schools
and the means of education shall forever be encouraged.
Although that act did not address land grants
in the new territory, a further enactment that
same year reinforced the provisions of the
Ordinance of 1785 by again reserving a section
of each township for public schools and by
setting aside one additional congressional
township for an institution of higher learning.

The Constitutional Formation Period
Despite these pre-Constitution expressions
of a federal commitment to education, neither
the Constitution itself nor the subsequent Bill
of Rights explicitly mentioned education.
Some scholars have argued that the Founding
Fathers based their rationale for this exclusion on a fear of the potentialities for undue
centralization in a federal school system. It
is far more probable, however, either that the
concept of a federal system of schools simply
did not occur to the architects of the new
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government or that the inclusion of such a
provision was viewed as too controversial and
as a risk to ratification of the document. As
Pratte has pointed out:

At the time of the Constitutional Convention, the concept of universal public
schools was uppermost in the minds
of only a few thinkers. Our free, compulsory, tax-supported, and universal
PSM [public school movement] was
not a stroke of genius issuing as one
grand plan or scheme from the minds
of a few great thinkers. Rather, it began
as a decentralized system because the
schools of the colonial period had been
under local control and management
and they had not been a dominant
aspect ofsociety. (emphasis added)

The only significant debate over education
during the Constitutional Convention focused on the abortive proposal by James
Madison and Charles Pinckney to include a
provision creating a national university. They
were joined in this desire through the years
by Jefferson, Jay, Monroe, John Quincy
Adams, and Washington. George Washington
even left part of his estate for the establishment of this proposed national institution.

The Early Federal Period
Prior to the War of 1812 education in
America was almost totally a religious enterprise, with a few academies and free school
societies providing the exceptions to the rule.
The -period from 1812 to the Civil War was
the great era of growth of the public school
in this country. A variety of factors contributed to this spurt of development, including
the rise of nationalism and Jacksonian democracy, the Industrial Revolution, and the
coinciding forces of westward expansion, immigration, and population growth. Pulliam
has referred to this period as a time of rebirth
with the growth of the elementary or common
schools and the supplanting of the eliteoriented Latin grammar schools with the
academies. This was also the era of the birth
of the American high school and the realization of the concept of teacher training with
the establishment of the first normal school.
The foundation of this movement was the
free common school, which played a major
role as a transitional institution between the
largely decentralized and sectarian schools
that preceded it and the free, compulsory
public schools that followed it. The seeds for
universal education were clearly planted by
the time of the Civil War; it remained only
for urbanization to provide the compost for
the later explosion of growth.

Early Virginia Developments
Developments in Virginia largely paralleled
what was happening in the rest of the country,

although the South tended to lag behind in
the evolution of education. The comments
of Governor Berkeley, quoted above, were
not universally subscribed to, with even the
recalcitrant governor acknowledging in the
same letter that Virginia approached education by following "[t]he same course that is
taken in England out of towns; every man
according to his ability instructing his children." Schools, of course, did exist prior to
his 1671 letter. In 1634 Benjamin Syms had
left through his will a bequest to establish
a free school in Elizabeth City County. That
school was actually established in 1643 and
continued in operation through the 17th and
18th centuries. The Syms precedent was followed in 1659 by the bequest of Thomas
Eaton which also provided for another free
school in the same county. The two schools
ultimately were united early in the 19th century. These xam
r sc ools were
rather atypical, however; the educational system in Virginia, as elsewhere in the South,
reflected the somewhat more rigid social class
distinctions in that region of the colonies. The
planter class tended to copy the schooling
patterns of their social counterparts in the
mother country, and their sons often attended
British colleges. The lower social classes in
the highly agrarian South largely depended
on the wealthy for educational opportunities.
Virginia had set aside money for education
as early as 1618, but the revocation of the
charter of the Virginia Company eliminated
these funds. Virginia and the rest of the South
showed a general lack of interest in public
education prior to the American revolution.

Jefferson Proposals
In 1778-79, Thomas Jefferson put forward
a first draft of an education proposal calling
for a remodeling of the College of William
and Mary-a plan widely criticized by the
college and its friends. In 1779 he proposed
a bill for the "More General Diffusion of
Knowledge," which fared no better than his
college reform suggestions. Several years later
he developed the ideas more fully in his Notes
on the State of Virginia, published while he
was in Paris in 1785. Jefferson's proposal
consisted of four parts, as outlined by
James B. Conant:
First of all, free elementary schools
were to be provided for all future
citizens. Second, free education of a
more advanced nature was to be provided for a selected group of poor boys
through a series of residential grammar
schools which were also to serve the
well-to-do on a tuition basis. The selective process was to proceed in stages
over a period of years. Third, a university education was to be provided
at public expense for a selected few who
would benefit from this education and
who would, by virtue of this education,
be ready to serve the state. Fourth, a

true university was to be established
in the state to accommodate this last
group of students and others who were
adequately prepared and could afford
to pay.
The only portion of the plan Jefferson was
to live to see was the university element, which
earned a place in the epitaph he wrote for
his tombstone. However, the University of
Virginia was only the final stage of an unfulfilled educational dream that he had advocated for more than four decades.

Further Virginia Developments
Little progress was made in extending the
public school movement into the South prior
to the Civil War, and Virginia had no general
public school system when the war began.
An act of 1846 set up a system of free public
schools that required the assent of two-thirds
o tee ectors 0 a county to e p ace "--In-'-t-o-~operation. There was no state control, and
the public funds came from local taxation
and in part from the state's Literary Fund.
The post-war period was marked by few
resources, the reestablishment of public
schools under Reconstruction, and the establishment of segregated educational institutions after congressional Reconstruction
ended. Pratte has effectively summarized the
state of public education in the South, and
in Virginia:
Hence, during the nineteenth century
and well into the present century, the
PSM in the south was subject to all
the general handicaps of an economically deprived region, suffering in addition the special handicaps imposed
by a racial caste system. Southern
public schooling generally lagged behind the national average, reflecting the
South's thinly spread population, its
poor tax base, and its high ratio of
children to adults. In addition, one
cannot gainsay the high cost of maintaining segregated schools, particularly
in a rural-agrarian region. Segregated
schools demanded dual facilities even
in areas with a very small school-age
population.
Even as Virginia became more urbanized
during the 20th century, the problems already
outlined persisted. These problems were exacerbated by the conflict over desegregation
in the post-World War II era, especially in
the wake of the United States Supreme Court
decisions in the 1950s.

PIDLOSOPIDCAL UNDERPINNINGS
FOR PUBliC EDUCATION
From the very beginni,ngs the principal
rationale for extending educational opportunities beyond the wealthy classes was simply
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the benefits to society that would flow from
a better educate populace. The welfare of
the settlement, the colony, the state, and the
nation was paramount in the minds of most
educational reformers. The "Old Deluder
Satan Act" of 1647 was intended primarily
to ensure a literate population that could read
the Bible and thus advance the ends of the
Massachusetts Bay Colony through an enhanced religious and political acumen. Only
when children acquired the skill to read and
write could they be expected to assume their
intended civic and religious responsibilities.
In addition, a literate person was far more
likely to be self-supporting and capable of
learning and practicing a trade. Pratte has
pointed to the dynamics of the expanding
public school movement in the 19th century
and the rationales that supported that expansion:
Clearly after six decades or so of
battling and expansion, it had been
established that an essential relationship existed between free public
schools, on the one hand, and national
economic progress, freedom, and
moral betterment on the other. In
arguing the case for common schools,
it had been claimed that the school
would promote the well-being of the
young republic by providing the technical skills and basic knowledge for
active, intelligent participation in the
political and economic affairs of the
state. But it should be noted that the
schooling called for was at best minimal, if quite well suited to a basically
rural-agrarian economy. . . . This is
plainly seen in the content of instruction given in the typical common
school. The cognitive aspect, that is,
the knowledge transmitted, was largely
of a rudimentary sort, consisting in the
main of the three Rs. If the youngster
learned to read well enough to read
his local paper, that was a most fortuitous circum tance. The skills taught
were minimal and, as might be expected, included a configuration of
moral and cultural values best described as supportive of American
chauvinism as well as glorifying action,
progress, and success. For most American citizens, the schooling offered was
sufficient; they were going to remain
stationary in their agrarian communities and could thus learn all they
needed to know, in terms of skills,
knowledge, and attitudes, without
much in the way of formal education.

In the latter part of the 19th century the
focus of the public school changed, but the
cause was still a utilitarian one. In the urban
areas of the North the focus shifted to accommodate the new labor needs of an increasingly industrialized economy, as well as

the needs to "Americanize" and enhance the
skills of European immigrants arriving to ful
those labor needs.
Thus, education in America over the last
three-and-one-half centuries has had as its
primary role meeting the needs of an evolving
society, with little focus on either the needs
or desires of the individual child. As Clark
Spurlock has written, it is important to "keep
in mind the legal theory that schools are
primarily for the protection of the state
through their basic function ofproviding an
informed and competent citizenry. " (emphasis
added) Chief Justice Earl Warren confirmed
this central purpose in his classic statement
on the importance of education in America
in Brown v. Board of Education of Topeka,
347 U.S. 483 (1954), the landmark decision
outlawing racially segregated school systems:
Today, education is perhaps the most
important function of state and local
governments. Compulsory school attendance laws and the great expenditures for education both demonstrate
our recognition of the importance of
education to our democratic society.
It is required in the performance of our
most basic public responsibilities, even
service in the armed forces. It is the
very foundation of good citizenship.
Today it is a principal instrument in
awakening the child to cultural values,
in preparing him for later professional
training, and in helping him to adjust
normally to his environment. In these
days, it is doubtful that any child may
reasonably be expected to succeed in
life if he is denied the opportunity of
an education.
Although the chief justice refers to the child's
needs for an education in order to "succeed
in life," the major emphasis is on the "importance of education to our democratic
society."
Similarly, the litigants who challenged the
Texas scheme for financing public education
in San Antonio Independent School District
v. Rodriguez, 411 U.S. 1 (1973), rationalized
the fundamental nature of education as a right
or entitlement on the basis of its benefit to
society:
[Appellees] insist that education is itself
a fundamental personal right because
it is essential to the effective exercise
of First Amendment freedoms and to
intelligent utilization of the right to
vote. In asserting a nexus between
speech and education, appeilees urge
that the right to speak is meaningless
unless the speaker is capable of articulating his thoughts intelligently and
persuasively. The 'marketplace of ideas'
is an empty forum for those lacking
basic communicative tools. Likewise,
they argue that the corollary right to

receive information becomes little
more than a hollow privilege when the
recipient has not been taught to read,
assimilate, and utilize available knowledge.
A similar line of reasoning is pursued
with respect to the right to vote. Exercise of the franchise, it is contended,
cannot be divorced from the educational foundation of the voter. The
electoral process, if reality is to conform to the democratic ideal, depends
on an informed electorate: a voter
cannot cast his ballot intelligently unless his reading skills and thought processes have been adequately developed.
(411 U.S. at 35; footnotes omitted)
These "societal benefit" analyses of the public
commitment to education are of central importance in litigation concerning access to
educational opportunity. Whether educational access or quality is linked to employment opportunities or the exercise of First
Amendment rights, there is still a persistent
effort to weld the critical role of education
to societal benefit.

LEGAL DEVELOPMENTS AND
EDUCATIONAL RIGHTS
The earliest significant cases in the United
States Supreme Court (apart from Plessy v.
Ferguson, which will be addressed later) were
Meyer v. Nebraska, 262 U.S. 390 (1923), and
Pierce v. Society of Sisters, 268 U.S. 510
(1925), which dealt more with parental rights
than with educational entitlements for children. Meyer addressed the constitutionality
of a Nebraska law prohibiting the teaching
of a foreign language in any school at the
elementary level; Meyer had been convicted
for teaching contrary to the prohibition. The
purpose of the law was "to promote civic
development by inhibiting training and education of the immature in foreign tongues
and ideals before they could learn English
and acquire American ideals; and 'that the
English language should be and become the
mother tongue of all children reared in this
State.'" The law "also affirmed that the foreign born population is very large, that certain
communities commonly use foreign words,
follow foreign leaders, move in a foreign
atmosphere, and that the children are thereby
hindered from becoming citizens of the most
useful type and the public safety is imperiled. "
(emphasis added) Thus, a "social benefit"
rationale was advanced for the reach of the
statute-the advancement of homogeneity in
a population laced with foreign immigrants.
The Court acknowledged, in fact, that
"[t]he desire of the legislature to foster a
homogeneous people with American ideals
prepared readily to understand current discussions of civic matters is easy to appreciate. "
But Justice McReynolds, writing for the
majority of the Court, concluded that the
legislation went too far in advancing this
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social benefit and intruded on an area protected by the Constitution. The Court perceived a nexus between the interests of education and liberty under the due process
clause of the Fourteenth Amendment. These
liberties had a substantive aspect that clothed
the individual with a protected interest in the
acquisition of knowledge. The Court thus
defined a limit to the actions that could be
undertaken to advance the social benefits:
That the State may do much, go very
far, indeed, in order to improve the
quality of its citizens, physically, mentally and morally, is clear; but the
individual has certain fundamental
rights which must be respected. The
protection of the Constitution extends
to all, to those who speak other languages as well as to those born with
English on the tongue. Perhaps it
would be highly advantageous if all had
ready understanding of our ordinary
speech, but this cannot be coerced by
methods which conflict with the Constitution-a desirable end cannot be
promoted by prohibited means.
Two years later, in Pierce, the Court went
a step further in striking down a portion of
Oregon's compulsory education act that foreclosed the use of private or parochial schools
by parents as an alternative to public education. Despite the possible social utility of
educating all children in a single, uniform
system, the Court concluded:
[Rlights guaranteed by the Constitution may not be abridged by legislation
which has no reasonable relation to
some purpose within the competency
of the State. The fundamental theory
of liberty upon which all governments
in this Union repose excludes any
general power of the State to standardize its children by forcing them to
accept instruction from public teachers
only. The child is not the mere creature
of the State; those who nurture him
and direct his destiny have the right,
coupled with the high duty, to recognize and prepare him for additional
obligations. (emphasis added)
Both Meyer and Pierce focused, in part,
on the right of parents to control the education of their children, at least within reasonable limits. In Meyer the Court ruled that
Meyer's "right thus to teach and the right
of the parents to engage him so to instruct
their children . . . are within the liberty of
the [Fourteenth] Amendment." (emphasis
added) Pierce just as explicitly affirmed, as
against the state, the rights of "those whose
nurture him [the child] and direct his destiny.... " It is significant that the Court included these passages in opinions in cases
where the parents were not the litigantsin Meyer the teacher was the actual party,

and in Pierce it was the parochial and private
schools.
A more recent case has focused even more
dramatically on the state-parent-child conflict
in a situation where the child's rights and the
parents' rights were not necessarily coincidental. In Wisconsin v. Yoder, 406 U.S 205
(1972), old-order and conservative Amish
parents had been convicted of violating the
state's compulsory school attendance law by
withholding their children from the schools
after they had completed the eighth grade.
Contrary to the "social benefit" rationale
implicit in earlier cases, the argument advanced by the parents here was that continuation in school beyond the eighth grade
violated their religious principles in favor of
preserving a simple, separate way of life
segregated from the more complex outside
world. Thus, they reasoned, the prosecutions
were violative of their First Amendment
rights. The Wisconsin Supreme Court and
United States Supreme Court agreed, concluding that the state had not been successful,
in carrying the heavy burden of "establishing
a state interest of sufficient magnitude to
override the interest claiming protection under the Free Exercise Clause [of the First
Amendment]. ..." The United States Supreme Court noted the state's arguments
based on the "social benefit" theory:
The State advances two primary
arguments in support of its system of
compulsory education. It notes, as
Thomas Jefferson pointed out early in
our history, that some degree of education is necessary to prepare citizens
to participate effectively and intelligently in our open political system if
we are to preserve freedom and independence. Further, education prepares
individuals to be self-reliant and selfsufficient participants in society. We
accept these propositions.
However, the Court concluded that the practical education of the Amish did an effective
job of fulfilling those goals within the unique
context of Amish society.
Justice Douglas introduced a new issue to
the debate in his opinion dissenting in part:
It is the future of the student, not
the future of the parents, that is imperiled by today's decision. If a parent
keeps his child out of school beyond
the grade school, then the child will
be forever barred from entry into .the
new and amazing world of diversity
that we have today. The child may
decide that that is the preferred course,
or he may rebel. It is the student's
judgment, not his parents', that is essential if we are to give full meaning
to what we have said about the Bill
of Rights and of the right of students
to be masters of their own destiny. If
he is harnessed to the Amish way of

life by those in authority over him and
if his education is truncated, his entire
life may be stunted and deformed. The
child, therefore should be given an
opportunity to be heard before the
State gives the exemption which we
honor today.
The majority took the unusual step of
responding to Justice Douglas's argument by
noting that the case before the Court did not
present a contest between parent and child
but rather involved a criminal prosecution
of the parents in spite of their assertion of
First Amendment exercise of religion rights.
The Court, by way of dictum, indicated that
its sympathies would probably lie with the
parents in such a confrontation in light of
the "traditional concepts of parental control
over the religious upbringing and education
of their minor children reco nize .n this
Court's past decisions. " The Douglas opinion
represented the high water mark in an effort
to articulate a right to education reposited
in the individual's desire to benefit himself
or herself. The Court appears to give little
credence to a "personal benefit" theory as
opposed to the "social benefit" rationale frequently alluded to. The absence of any reference to education in the United States
Constitution practically compels such an
analysis.

Racial and
Cases

Alienage Discrimination

The United States Supreme Court's initial
significant venture into the field of education
involved the development of separate school
systems for whites and blacks in the era
following Reconstruction. The 1896 decision
of Plessy v. Ferguson, 163 U.S. 537 (1896),
upheld the constitutional validity of a Louisiana statute requiring separate accommodations for white and black common carrier
passengers although the law required the
facilities to be "equal." The Court in dictum
analogized the cha lenged statute to the ""acts
of Congress requiring separate schools {or
colored children in the District of Columbia,
the constitutionality of which does not seem
to have been questioned, or the corresponding
acts of state legislatures. "The historic decision
sanctioned the "separate but equal" facilities
and programs that reinforced the racial caste
system in schools around the country. The
first Justice Harlan vehemently objected, on
the ground that the "arbitrary separation of
citizens, on the basis of race, while they are
on a public highway, is a badge of servitude
wholly inconsistent with the civil freedom and
the equality before the law established by the
Constitution." It took almost sixty years for
his position to be vindicated.
The 1954 decision of Brown v. Board of
Education of Topeka, quoted earlier, recognized that schools segregated on the basis of
race were inherently unequal and deprived
the black plaintiffs of the equal protection
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of the laws guaranteed by the Fourteenth
Amendment. The Court strongly adhered to
the "social benefit" theory in language that
came closest in constitutional history to defining education as a right. Subsequent decisions have reiterated the Court's strong
insistence that educational opportunities may
not be denied on the basis of race, color,
or national origin.
In Lau v. Nichols, 414 U.S. 563 (1974),
the Court used the Civil Rights Act, rather
than the Fourteenth Amendment, to mandate
the provision of effective instruction to ~hil
dren of Chinese ancestry in the San FrancIsco
school system. In the recent case of Plyler
v. Doe, 457 U.S. 202 (1982), the Supreme
Court found that school-aged children of
illegal aliens, under the equal protection
clause of the Fourteenth Amendment, were
entitled to an education in the public schools
of 'Texas. 'The deci ion in Plyler reiterates the
historical recitation of the benefits afforded
to society and the individual by educati~n.
The court balanced the social benefits WIth
the personal benefits afforded by reasonable
educational opportunities. On the one hand,
Justice Brennan argued that "education provides the basic tools by which individuals
might lead economically productiv.e lives to
the benefit of us aU"; that "educatIon has .a
fundamental role in maintaining the fabric
of our society"; and that "[w]e cannot ignore
the significant social costs borne ?y our
Nation when select groups are denIed the
means to absorb the values and skills upon
which our social order rests. " (emphases
added) On the other hand, he. urged t~at "the
inability to read and write ~Ill hand.lcap the
individual deprived of a basIC educatIon each
and every day of his life" and that the
"inestimable toll of that deprivation on the
social, economic, intellectual, and psychological well-being of the individual, and the
obstacle it poses to individual achievement,
make it most difficult to reconcile the cost
or the principle of a status-based denial of
basic education with the framework of equality embodied in the Equal Protection Clause. "
(emphases added)
However the analysis in Brown, Lau, and
Plyler is no~ universally helpful i~ fashio~ing
a comprehensive theory for assertIng the nght
to education since the Supreme Court has
held in other contexts than schooling that
statutory classifications based on race, n~
tional origin, and, sometimes, alienage WIll
trigger a stricter scrutiny of the c~alle~ged
legislation than some other clasSIficatIons.
Other legislative classifications, such as th.ose
predicated on gender and illegitimacy of bIT!-h
(Justice Brenna~ relied on sOI?e of ,~he Illegitimacy cases In Plyler), fall Into a real~
of less than strictest scrutiny," but the analySIS
"is not a toothless one." Mathews v. Lucas,
427 U.S. 495 (1976). Still other statutory
classifications may dictate an even less stringent constitutional scrutiny by the Supreme
Court or by other courts.

Rights of the Handicapped
It was not until 1972 that the courts addressed the right of handicapped children to
equal ed ucational opportunitie~. Until the
district court decision incorporatIng a consent
decree in Pennsylvania Association for Retarded Children (PARC) v. Commonwealth
of Pennsylvania, 334 F.Supp. 1257 (E.D. P~.
1971), 343 F.Supp. 279 (E.D. Pa. 1972), It
was a common practice throughout the country to exclude severely handicapped children
from the public schools altogether. Indeed,
in some instances children were excluded even
though the disability was by no means seve~e
or profound. The court in the PennsylvanIa
case concluded that this practice could no
longer continue in light of the equal protection clause of the Fourteenth Amendment.
The United States District Court for the
District of Columbia agreed in the practically
contempo aneous case of Mills v. Board of
Education 348 F.Supp. 866 (D.D.C. 1972),
wherein it ~as held that handicapped children
could not be excluded from school where all
other children were provided a public education. The court also rejected a claim by
the District of Columbia Board of Education
that they did not have the fina~cial resou~ces
to provide the necessary speCIal educatIon.
Judge Waddy said:

[llhe District of Columbi~'s interest in
educating the excluded chIldren clearly
must outweigh its interest in preserving
its financial resources. If sufficient
funds are not available to finance all
of the services and programs that are
needed and desirable in the system then
the available funds must be expended
equitably in such a manner that no
child is entirely excluded from a publicly supported education consistent
with his needs and ability to benefit
therefrom. The inadequacies of the
District of Columbia Public School
System whether occasi?~ed ~y i~suf
ficient funding or admInistratIve Inefficiency, certainly cannot be permitted
to bear more heavily on the "exceptional" or handicapped child than on
the normal child....
The principles articulated in these decisions
found their way into Public Law 94-142, the
Education for All Handicapped Children Act
of 1975 enacted by Congress, whic~ mandate.d
the provision of a free, appropna~e publ.lc
education for all handicapped chIldren In
states participating in the act. Practically all
states chose to come under the act's umbrella.

Financing Public Schools in a
Nondiscriminatory Manner
Despite the many advances made in public
education in the post-World War II era,

considerable inequality of educational opportunity still could be found among s~hool
districts because of various state educatIonal
financing schemes that made public schools
largely dependent on prope:ty .tax rev~nues.
This dependence created a SIgnIficant dispa.rity between those school dist~icts located In
affluent counties and those In less affluent
cities or rural counties. Finally, in 1968 a class
action suit was filed by parents of public
school pupils resident in four school. di.stric.ts
in Cook County, Illinois. The plaIntiffs in
McInnis v. Shapiro, 293 F. Supp. 327 (N.D.
Ill. 1968), affirmed sub nom. McInnis v.
Ogilvie, 394 U.S. 322 (1969), urged that th.e
Illinois system of public school finance VIolated their equal protection rights under the
Fourteenth Amendment. They also claimed
that state law permitted a widely disp~ra~e
range of expenditures per pupil among IllInOIS
school divisions. The three-judge federal court
rejected the claims, however, primarily because of the conclusions that the Fourteenth
Amendment did not require public school
expenditures to be made on the basis of need
and, further, that financial expenditures w~re
not the exclusive yardstick for measunng
educational quality. A three-judge f~der~l
district court reached the same conclUSIon in
Burruss v. Wilkerson, 301 F. Supp. 1237
(W.D. Va. 1968),310 F. Supp. 572 (W.D. Va.
1969), affirmed memo 397 U.S. 44 (1?7~),. a
case arising from rural Bath Count~, VI~gI~I~.
The U.S. Western District Court In VIrgInIa
concluded that the disparities existing between school districts in the state were not
the result of purposeful discrimination but
were "ascribable solely to the absence of
taxable values sufficient to produce required
moneys."
A few years later the California Supreme
Court gave new heart to those attacking
school finance schemes in Serrano V. Priest,
5 Cal. 3d 584 96 Cal. Rptr. 601, 487 P.2d
1241 (1971), ;oncluding that th~ C~l~ornia
"funding scheme invidiously dlscnmlna~es
against the poor b.ecause it ~akes the quality
of a child's education a functIon of the wealth
of his parents and neighbors." The c0.urt
rested its decision on the equal protectIon
provisions of both the state and f~deral constitutions and found that educatIon was a
right that should be considered constitutionally fundamental because of both the pers~nal
and social benefits afforded by schoolIng.
Serrano spawned a great deal of co~~arable
litigation, including a Texas. case .an~Ing out
of San Antonio that resulted In a dIstnct court
decision accepting the California rationale.
On review, in the case of San Antonio Independent School District V. Rodriguez,.411
U.S. 1(1973), the Supreme Court undermIned
almost totally the federal constitutional predicate for the equal protection attacks on
school financing arrangements. Whereas the
district court had found wealth to be a suspect
classification and education a fundamental
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right, a sharply divided high court rejected
both premises. Most importantly, the five
justices in the majority concluded that the
omission of an explicit reference to education
in the Constitution and the absence of any
basis for implying its inclusion prevented
characterizing education, no matter how important and central it may be to the exercise
of citizenship rights, as a fundamental right
necessitating strict scrutiny of the financing
scheme fabricated by Texas.
Subsequent cases, such as Serrano II and
Robinson v. Cahill, 119 N.J. Super. 40, 303
A.2d 273 (1973), rested their holdings of
unconstitutionality on state constitutional provisions. Typical of such a provision is Article
VIII, Section 1, of the Virginia Constitution,
which mandates that:
The General Assembly shall provide
for a system of free public elementary
and secondary schools for aU children
of school age throughout the Commonwealth, and shall seek to ensure
that an educational program of high
quality is established and continually
maintained.
It would be difficult to escape a conclusion
that education is aJundamental right under
the Virginia Constitution.

Other Supreme Court Cases
Two additional cases speak to the nature
of education as a right within the American
constitutional constellation. In a sense
Rodriguez may have been foreshadowed by
the decision almost ten years earlier in Griffin
v. County School Board of Prince Edward
County, 377 U.S. 218 (1964). Griffin resulted
from the closing of the public schools in
Prince Edward County, Virginia, to avoid
desegregation. The Court voided the ploy as
a subterfuge but indicated that a state may
have the federal constitutional right to close
all of its schools, as long as it is not for a
constitutionally impermissible purpose such
as the one in the case at bar. However, the
Court could not allow the schools in one
jurisdiction to close for a pernicious purpose
while the public schools elsewhere were maintained. This action would undergird a conclusion that education is not fundamental.
On the other side of the coin is the 1975
decision in Goss v. Lopez, 419 U.S. 565
(1975), in which the Court addressed the due
process rights of students excluded from
school for disciplinary purposes:
Although Ohio may not be constitutionally obligated to establish and maintain a public school system, it has
nevertheless done so and has required
its children to attend. Those young
people do not "shed their constitutional
rights" at the schoolhouse door. Tinker
v. Des Moines School Dist., 393 u.s.
503, 506 (1969). "The Fourteenth
Amendment, as now applied to the

States, protects the citizen against the
State itself and all of its creaturesBoards of Education not excepted."
West Virginia Board of Education v.
Barnette, 319 U.S. 624,637 (1943). The
authority possessed by the State to
prescribe and enforce standards of conduct in its schools although concededly
very broad, must be exercised consistently with constitutional safeguards.
Among other things, the State is constrained to recognize a student's legitimate entitlement to a public education as a property interest which is
protected by the Due Process Clause
and which may not be taken away for
misconduct without adherence to the
minimum procedures required by that
Clause.
So, although education is not a fundamental
right for the purposes of the equal protection
clause of the Fourteenth Amendment, it is
a property right within the meaning of the
due process clause of the same amendment,
thus deserving protection by the courts although not on the same level as other fundamental rights.

CONCLUSION
As we approach the bicentennial of the
Constitution, it is somewhat disheartening to
discover that the "right to education" is not
treated as fundamental in a constitutional
sense-despite the numerous eulogies to its
central and preeminent value in those same
opinions that denigrate its legal role. However, the gap has often been filled by state
constitutional mandates similar to that
quoted from the Virginia document, which,
incidentally, would surely make Jefferson
proud. There is perhaps one remaining barrier
in the streets from which educational advocates may wage a guerilla war against a
mediocrity birthed by governmental neglect
or design. In Rodriguez the Court pointed
to the undisputed assertion by Texas that it
had provided an "adequate" education for
"every child in every school district." It has
been argued that the snare of Rodriguez may
be avoided by focusing not on educational
equality, but on the definition of a basic level
of education that would be constitutionally
protected. That level might correspond to the
Virginia charge to provide "an educational
program of high quality." Alternatively, it
might correspond to the Supreme Court's
definition of "appropriateness" in the context
of Public Law 94-142, "the 'basic floor of
opportunity' provided by the Act [which]
consists of access to specialized instruction
and related services which are individually
designed to provide educational benefit to the
handicapped child." Board of Education of
the Hendrick Hudson Central School Dist.
v. Rowley, 458 U.S. 176 (1982). The focus
then would be on access to education or
minimal adequacy of program rather than

on equality; at least the standard used would
be in the mainstream of the evolution of
public education in America from the time
of the "Old Deluder Satan Act"to the present.
Major problems would inhere in defining
"adequacy" in a meaningful sense, but the
courts have become somewhat adept in dealing with such standards in a variety of situations. The New Jersey court in Robinson
v. Cahill, and the Washington Supreme Court
in the similar case of Seattle School Dis!.
No.1 v. Washington, Civ. No. 53950 (Thurston County Super. Ct., Jan. 14, 1977), affd,
90 Wash. 2d 476, 585 P.2d 71 (1978), adopted
common approaches to such a definition by
establishing the minimum for adequacy as
"that educational opportunity which is
needed in the contemporary setting to equip
a child for his role as a citizen and as a
competitor in the labor market." (62 N.J. at
515, 303 A.2d at 295) Also, the deference paid
to legislative bodies in such areas might
dictate an examination of meanings ascribed
to "quality" or "appropriateness" in comparable educational enactments, such as in Public
Law 94-142 as examined by the Court in
Rowley. There are, of course, those who
would object to the level of the Rowley
plumbline; but we are talking about minimal
constitutional standards, not societal ideals.
The future of the republic in a technological
world may well depend on nothing less than
the creation of a constitutional standard of
access to adequate educational opportunities
for the benefit of both society and the individual. Such a right to a minimally adequate
ed ucation should be within the parameters
of a Constitution that will provide the foundation for the constitutional republic envisioned by its framers.
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following: Clifford Hooker, ed., The Courts and
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Richard S. Vacca, Law and Education: Contemporary Issues and Court Decisions (Charlottesville,
Va.: The Michie Co., 1979); Betsy Levin, "The
Courts, Congress, and Educational Adequacy: The
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A Note on Hampton and Its History
by Joseph Frankoski, Syms-Eaton Museum
The City of Hampton this year marks its 375th anniversary. Hampton was founded in 1610-three years after English settlers first visited
the Kecoughtan Indian Village in the same area. An act of assembly in 1680 recognized the town of Hampton in Elizabeth City County.
As early as 1633 it had a tobacco warehouse for the inspecting of the county's tobacco crop, and, in 1691 Hampton became a port. Incorporated
as a town in 1849, Hampton became a city in 1908; the city expanded significantly in 1952 by merging with the town of Phoebus and
Elizabeth City County.
An area rich in history, Hampton truly deserves its 1985 logo, "First from the sea, first to the stars." The motto points to the area's
origins as a port and to its modern role as home to the NASA Research Center at Langley Air Force Base, which performed research
that placed the first men on the moon.
The present Hampton Courthouse is the latest of several in historic Hampton. Constructed in 1876 and remodeled in 1910, it is located
in the same general area as its predecessors.
During part of the seventeenth century, evidence suggests, court was held in an ordinary operated by Worlich Westwood during part
of the 17th century. In 1699 the governor complained to the justices of Elizabeth City County about the number of ordinaries in Hampton
and ordered them to enforce the law which permitted but two. The justices complied and instructed several women to close their "tippling
houses."
The various incarnations of the courthouse have figured prominently in the military history of Hampton, beginning with the Revolutionary
War. After the great victory of Yorktown, part of the victorious French army had their winter quarters in Hampton, and the courthouse
was one of the public buildings used by our ally. The justices were given permission to use another building for court days. During the
War of 1812, the British captured the little town and looted several buildings, including perhaps the courthouse. In the early stages of
the Civil War, the courthouse and its documents, along with most of Hampton, were destroyed. The Old Dominion Dragoons, commanded
by Captain Jefferson Curle Phillips of Hampton, destroyed the town on August 7, 1861, to prevent its being used by the Union forces.
Hampton was the first town destroyed during the long conflict; ironically, during the first vote of the Secession Convention in Virginia,
Elizabeth City County had voted to remain in the Union.
Almost from its founding, Hampton has played a vital role in the development of education in America. The birth of free public education
can be traced to the 1634 bequest of Benjamin Syms: "Whereas there is due to me two hundred Acres of Land Lying in the old Poquoson
River and Eight Milch Cows ... I bequesth it as followeth [viz] The use of the said Land with the Milk and Increase Male of the said
Cattle to be for the Mantayance of an honest Learned Man to keep upon the said Ground a free school to Educate & teach the Children
of the adjoining Parrishes of Elizb City and Poquoson from Mary's Mount downward to the Poquoson River." Benjamin Syms marked
his will with an "x," which suggests that he himself was illiterate; yet he was a man of great vision.
Other examples of the rich history of education in Hampton come from the Civil War era. Not far from the present courthouse is a
giant live oak tree, now a national Historic Landmark, called "Emancipation Oak." Tradition has it that the Emancipation Proclamation
of 1863 was read to the local people under the branches of this enormous tree. An irony is that the provisions of the Emancipation Proclamation
specifically excluded Elizabeth City County from its coverage, as it was under federal control! It was under the branches of this famous
tree that the freed blacks-at least in the practical sense-went to school. It is believed that they were taught by Mary Peake, a freeborn black woman who resided in Hampton. Mary Peake had secretly taught slaves to read and write in her home prior to the outbreak
of hostilities. She is buried in a cemetery only a few minutes walk from the courthouse. Three years after the end of the Civil War, General
Samuel Chapman Armstrong, an agent of the Freedmen's Bureau, founded Hampton Normal and Agricultural Institute-now Hampton
University.
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