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In 1959 the United States Supreme Court
rejected a black woman's allegation that
North Carolina's voter registration laws violated her constitutional rights (Lassiter v.
Northampton Election Board, 360 U.S. 45).
Specifically, she charged that the state constitutional requirement that she "be able to
read and write any section of the [state]
Constitution in the English language" violated
the Fourteenth, Fifteenth, and Seventeenth
amendments of the U.S. Constitution. Writing for a unanimous Court, Justice William
O. Douglas observed, "The States have long
been held to have broad powers to determine
the conditions under which the right of suffrage may be exercised, ... absent of course
the discrimination which the Constitution
condemns." Noting that nineteen states had
some form of literacy test for voting, Justice
Douglas elaborated on the scope of state
power over suffrage:
We do not suggest that any standards
which a State desires to adopt may be
required of voters. But there is wide
scope for exercise of its jurisdiction.
Residence requirements, age, previous
criminal record ... are obvious examples indicating factors which a State
may take into consideration.... The
ability to read and write likewise has
some relation to standards designed to
promote intelligent use of the ballot.
It is useful to recall the language of the
Lassiter ruling in order to appreciate the
extent to which voting rights under the Constitution have changed in the quarter-century
since it was handed down. Indeed, in little
more than a decade (1964 through 1975) a
combination of Supreme Court decisions,

federal statutes, and constitutional amendments abolished state literacy tests, poll taxes,
and lengthy residency requirements as prerequisites for voting; and, in addition, lowered
the voting age to eighteen nationwide and
established a right to bilingual ballots for
certain language-minority groups. By eliminating much of the variation in suffrage
requirements among states, these developments moved the country substantially closer
to a uniform, national guarantee of an unfettered right to vote for all adult citizens.
Even as this dramatic liberalization of
suffrage occurred, a series of Supreme Court
rulings (beginning in 1962) sparked a "reapportionment revolution." The Court's command that "as nearly as practicable one
[person's] vote ... is to be worth as much as
another's" led to the redrawing of congressional and state legislative districts-as well
as districts for city and county councils-in
the 1960s, and again after each decennial
census in the 1970s and 1980s. In both law
and politics, therefore, the Court's reapportionment decisions established the doctrine
of "one person, one vote" as a cornerstone
of our democracy. Moreover, these rulings
transformed the very concept of voting rights
by linking the right to suffrage with the right
to an effective vote.
For black Americans in particular, changes
in voting rights law since 1959 have brought
manifest political gains, especially in the
South. Spurred primarily by the Voting
Rights Act of 1965, the percentage of blacks
registered to vote in the South doubled between 1960 and 1971; by 1984, black and
white registration rates were about even in
Inost southern states including Virginia. Increased black political participation, aided in
part by reapportionment, has translated into
the election of growing numbers of black
officials. From 1970 to 1985, according to
data compiled by the Joint Center for Political Studies, the number of black elected
officials nationwide at all levels of government
grew from 1,472 to 6,056; in Virginia, the
number of black elected officials increased
from 36 to 116 over the same span.

The dramatic enlargement of voting rights
over the past two-and-a-half decades represents a fundamental change in the contours
of the Constitution, affecting not only the
dimensions of individual rights but also-as
the Lassiter ruling suggests-the scope of
state and local powers within the federal
system. This News Letter attempts to place
modern voting rights concerns into a historical context, giving special attention to the
evolution of voting rights under the Constitution since 1865 and to the particular history
of suffrage questions in Virginia. It concludes
by considering two of the most controversial
of current voting rights issues.

SUFFRAGE AND THE CONSTITUTION
The Framers of the U.S. Constitution
debated extensively and included in the Constitution provisions bearing on matters of
representation-for examples, the basis of
apportioning seats in the House of Representatives and Senate and the size of the
House of Representatives. Yet the document
drafted at the Philadephia Convention in 1787
left the matter of suffrage to the states. Thus,
Article I, Section 2, provides:
The House of Representatives shall be
composed of members chosen every
second year by the people of the several
states, and the electors in each state
shall have the qualifications requisite
for the electors of the most numerous
branch of the state legislature.
In retrospect, the failure of the Convention
to agree on a more precise suffrage provision
is quite understandable, given the politics of
the situation. The Framers rejected a proposal
to limit suffrage to freeholders; as George
Mason commented, "Eight or nine States
have extended the right of suffrage beyond
the freeholders, what will the people there
say, if they should be disfranchised."
Yet the failure of the Convention to establish suffrage rules is also anomalous, for
surely one of the central purposes of a constitution is to recognize who the citizenry are
and who among the citizenry can vote. It is

not surprising, therefore, that of the sixteen
amendments added to the Constitution since
1791 (when the Bill of Rights was ratified),
seven have dealt more or less directly with
matters of suffrage. The Fifteenth (ratified in
1870), Nineteenth (1920), and Twenty-sixth
(1971) amendments prohibit the denial or
abridgment of the right to vote on account
of race, sex, and age for persons who are
eighteen years or older, respectively. The
Seventeenth (1913) provides for the direct
election of U.S. senators, while the Twentythird (1961) authorizes the District of Columbia to vote in presidential elections. The
Twenty-fourth (1964) prohibits the use of a
poll tax in federal elections. Although Section
1 of the Fourteenth Amendment (1866) does
not mention suffrage at all, the "equal protection" clause of Section 1 has been applied
by the Supreme Court to prohibit a variety
of impediments to the right to vote. (Sections
2 and 3 of the amendment deal with suffrage
directly but have been of little consequence
historically.)
Because the Constitution of 1787 left the
control of suffrage to the states, developments
in suffrage rights during the period 1788-1865
were confined to changes in state constitutional and statutory regulations on the right
to vote. As a general matter, during the first
half of the nineteenth century states abandoned various property restrictions on suffrage, thereby granting the vote to all white
males (achieved in Virginia in 1851). Prior
to the Civil War, free blacks could vote in
some northern states, but not in others, and
nowhere in the South; women were denied
the franchise in all states. The brief history
that follows traces the evolution of voting
rights since the end of the Civil War when
the constitutional dimensions of voting rights
were fundamentally altered by the Fourteenth
and Fifteenth amendments.

RECONSTRUCTION AND SUFFRAGE
The decade following the Civil War produced three constitutional amendments, beginning with the Thirteen Amendment (1865),
and an array of civil rights legislation. While
the Fourteenth Amendment, ratified in 1868,
has become the keystone of contemporary
voting rights, at the time of its consideration
in Congress in 1866, suffrage issues were
peripheral to the basic purpose of the amendment-securing citizenship rights and civil
rights for recently freed blacks. This purpose
was served by Section 1. Section 2 did deal
with the matter of suffrage, but in a fashion
that was hardly satisfactory to advocates of
enfranchisement of blacks. Section 2 replaced
the "three-fifths compromise" by providing
that apportionment of the House be based
on "the whole number of persons in each state,
excluding Indians not taxed." The section
further provided that if a state denied the
right to vote to any of its male citizens aged
twenty-one or over, in any federal election,
the state's representation "shall be reduced
in the proportion which the number of such
male citizens shall bear to the whole number
of [adult] male citizens." Section 2 thus authorized a penalty for a state that denied the
right to vote to black or white males, but,
by implication, it acknowledged that a state
had the power under the Constitution to do

so. (Congress in 1867 had required southern
states to adopt Negro suffrage as a condition
for readmission to the Union; in Virginia, the
new state constitution drafted at the Underwood Convention of 1867-68 provided for
universal manhood suffrage.)
The Fifteenth Amendment, which was
passed by Congress in 1868 and ratified in
1870, dealt with suffrage more directly than
the Fourteenth. It provided that "[the] right
of citizens of the United States to vote shall
not be denied or abridged by the United States
or by any State on account of race, color,
or previous condition of servitude." Yet it is
important to recognize that Congress, in the
course of debates on the amendment, considered and rejected alternative language that
would have put the voting rights of blacks
on more secure footing. Read literally, the
Fifteenth Amendment prohibits a denial of
the right to vote "on account of race." It does
not prohibit a denial based on factors other
than race. Indeed, the Fortieth Congress
considered and ultimately rejected more farreaching language that would have barred
education, property, and nativity tests as
prerequisites to voting. In other words, the
Congress refused to write into the Fifteenth
Amendment an express ban on such devices
as literacy tests and poll taxes.
Section 2 of the Fifteenth Amendment
authorizes Congress to enforce the guarantees
of Section 1 by appropriate legislation; within
a year of the amendment's ratification, Congress passed two measures to protect black
suffrage. Bernard Schwartz (in Statutory History of the United States: Civil Rights) describes them in the following terms:
[The Enforcement Act of 1870] provided for criminal sanctions against
those who interfered with the constitutionally guaranteed right to vote;
... The purpose of the so-called Force
Act of 1871 was to supplement the 1870
statute by supplying independent enforcement machinery ... to be provided
by the appointment of federal officials
to supervise the election process in each
election district .... In effect, the Force
Act provided for the supercession of
the normal state election process by the
federal officers appointed under the
statute.
The passage of these laws suggests the
insufficiency of the Fifteenth Amendment by
itself in guaranteeing black suffrage. And,
indeed, as Reconstruction came to an end
in the compromise that resolved the corruption-plagued presidential election of 1876 in
favor of Republican Rutherford B. Hayes,
the prospect of effective enforcement of the
Fifteenth Amendment also ended. At about
the same time, a series of decisions by the
U.S. Supreme Court indicated that the Court
would strictly construe the Fourteenth and
Fifteenth amendments in matters of suffrage.
In Minor v. Happersett, 88 U.S. 162 (1875),
the Court rejected a woman's claim that the
"privileges and immunities" clause of the
Fourteenth Amendment conferred the right
to vote upon women. The Court argued, in
part, that if this clause conferred the right
to vote on all citizens, then the Fifteenth
Amendment would have been unnecessary.
The Court concluded that the Constitution
"does not confer the right of suffrage upon

anyone." A year after Minor, the Court in
two separate cases (United States v. Reese,
92 U.S. 214 and United States v. Cruikshank,
92 U.S. 542) threw out indictments based on
various provisions of the Enforcement Act
of 1870 and thereby stripped the act of much
of its authority. In Reese, the Court overturned the indictment of election officials
who refused to receive the vote of a black
citizen; the Court held that the provisions on
which the indictment was based were too
broad, since they precluded discrimination
against potential voters not only on the basis
of race but also on other grounds as well.
Therefore, the sections in question exceeded
congressional power under the Fifteenth
Amendment. Ex parte Yarbrough, 110 U.S.
651 (1884), did carve out some exceptions
to Reese (by recognizing that Congress had
the power to protect the right to vote in
congressional elections, once that right had
been defined by the states).
This Yarbrough decision notwithstanding,
Reese and Cruikshank foreshadowed a
general retreat from enforcement of the Fifteenth Amendment's guarantees, one that
would be dramatically accelerated by developments at the turn of the century. In the
second half of the nineteenth century, electoral politics in much of the country was a
wild and woolly affair; elections were largely
unregulated, vote fraud was fairly common,
and voter turnout was by contemporary standards quite high. In the southern states, in
particular, intimidation and manipulation of
black voters came to play an increasingly
prominent role in post-Reconstruction
politics.

DISFRANCHISEMENT IN THE 1890s
The problem of electoral fraud gave rise
in the 1890s tq an array of reforms-some
national in scope, others peculiar to the
South. The most notable of the national
reforms were the Australian (secret) ballot
and personal registration requirements. While
southern states adopted such reforms, they
also adopted a set of devices-including the
poll tax, literacy test, and understanding
clause-that were intended primarily to eliminate blacks from the electorate. As Walter
Dean Burnham (in Critical Elections and the
Mainsprings of American Politics) observes:
The precise timing of this movement
can be pinpointed; it began in Florida
and Mississippi in 1890, proceeded
through the South Carolina convention of 1895, the North Carolina "coup
d'etat" of 1898, and the Alabama and
Virginia disfranchisements of 1901-2,
and was completed in Texas in 1904.
According to Carter Glass, one of the
leading delegates at the Virginia Constitutional Convention of 1901-02, the Convention
sought "to discriminate to the very extremity
of permissible action under the limitations
of the federal Constitution, with a view to
the elimination of every negro voter who can
be gotten rid of legally, without materially
impairing the numerical strength of the white
electorate. " The convention developed a twophase registration scheme. Under the first
phase, to last until January 1, 1904, all
prospective voters (males over age twentyone who had lived in the state for two years)

into a more diffi ult kind of apportionment
case. Although the Court's apportionment
decisions in the 1960s had focused primarily
on the "quantitafve" dimension of representation-whether I .slative districts contained
equal nu bers of people-the Court in 1971
and 1973 decided two cases relating to the
"qualitative" dimension of representation. In
both cases, members of a racial or languageminority group argued that the voting power
of the group was "submerged" in a predominantly white multimember district that seldom elected members of the minority group
to office. In 1971 the Court in Whitcomb v.
Chavis, 403 U.S. 124, rejected a claim that
the countywide election of a multimember
state legislative delegation from Marion
County (Indianapolis) led to the underrepresentation of "an identifiable [black] ghetto area
in Indianapolis." Justice White, writing for
the Court, attributed the disparity in part to
the fact that Republicans won four of five
elections in the 1960s. Noting that the
Democratic party regularly slated black candidates, Justice White commented, "[H]ad the
Democrats won all of the elections or even
most of them, the ghetto would have had
no justifiable complaints about representation."
Justice White also wrote the Court's opinion in White v. Regester, 412 U.S. 755 (1973),
which unanimously sustained a claim that
multimember state legislative districts in
Dallas and Bexar counties diluted the voting
power of black and Mexican-American
voters, respectively, in violation of the equal
protection clause. Since the late 18oos, only
two blacks had been elected to the Texas
legislature from Dallas County and only five
Mexican-Americans had been elected from
Bexar County. In contrast to the Marion
County case, there was "a history of official
discrimination in Texas" that affected the
right of blacks and Mexican-Americans, and
minority voters did not participate equally
in the political processes of the two counties.
In these two cases, the Court put the issue
of vote dilution in perspective. On the one
hand, a group has no right to proportional
representation: Whitcomb rejected the "proposition that any group with distinctive interests must be represented in legislative halls
if it is numerous enough to command at least
one seat and represents a majority living in
an area sufficiently compact to constitute a
single-member district." On the other hand,
it recognized in White that in some instances
a minority group could be excluded from
effective participation in the political process,
so that the right to vote, as Justice Thurgood
Marshall once remarked, could be reduced
to "the right to cast meaningless ballots."
Obviously the issue of vote dilution forces
the Court to undertake a difficult balancing
act-a fact made quite evident in City of
Mobile v. Bolden, 446 U.S. 55 (1980). In this

case, the Court rejected a claim that the atlarge election of a three-member city commission diluted black voting strength, even
though no black had ever been elected to the
commission in a city where blacks comprised
about one-third of the population. In this
case, a plurality of the Court read the Whitcomb and White cases to mean that "only
if there is purposeful discrimination can there
be a violation of the Equal Protection Clause
of the Fourteenth Amendment."

The Voting Rights Act Amendments of

1982
The Mobile decision aroused a storm of
protest among civil rights organizations,
which argued that the ruling would make it
nearly impossible to win suits against racially
discriminatory electoral systems. Responding
to this charge, Congress, in renewing the
Voting Rights Act in 1982, amended Section
2 of that act in order to provide a separate
statutory standard for weighing dilution
claims-as opposed to the constitutional
standard set out in Mobile. Under the Section
2 test, discriminatory purpose need not be
shown in a vote dilution case. Proponents
of Section 2 argued that it would restore the
White v. Regester standards for judging vote
dilution, which, in their view, focused on
results, not intent.

CURRENT VOTING RIGHTS ISSUES

At-Large Elections
Congress amended Section 2 of the Voting
Rights Act with the clear purpose of making
it easier for minority plaintiffs (primarily
blacks and Hispanics) to challenge discriminatory election systems; in this respect, Congress targeted both at-large elections and
multimember legislative districts. But Congress, like the Supreme Court, did not declare
that such electoral practices are discriminatory per se; it simply recognized that there
are some circumstances where these practices
can dilute minority voting strength. Plainly
these circumstances do exist. In Burke
County, Georgia, for example, blacks constituted some 54 percent of the population,
but no black had ever served on the county
governing board, elected at-large. (The Supreme Court in 1982 invalidated this system
in Rogers v. Lodge, 458 U.S. 612, on Fourteenth Amendment grounds.) Equally plain,
there are at-large systems that either advantage black interests or, at the very least, do
not evidently reduce minority influence, in
part because they preserve the opportunity
for minority group voters to vote for all
members of a local governing body. Thus,
for examples, in several Maryland counties
a number of prominent black leaders opposed
replacing at-large elections with ward elections last year (Washington Post, October 18,
1984); most of Charlottesville's black community (along with a majority of the city's

voters) voted to retain at-large councilmanic
elections in 1982; and in 1984 a federal district
judge ruled that at-large councilmanic elections in Norfolk did not dilute black voting
strength.
It remains to be seen, however, whether
the federal courts in general or the Supreme
Court in particular can develop a viable
framework for attacking discriminatory electoral systems and at the same time avoid
giving support to some vague right of proportional representation. Since two-thirds of
American cities, along with most of the cities
and towns in Virginia, elect their councils atlarge, the question is of enormous consequence.

Voter Registration
With respect to the suffrage, the principal
remaining state-imposed qualification on voting is voter registration itself, required in most
states well in advance (commonly twenty to
thirty days) of election day. It is well-known,
of course, that voter turnout in presidential
elections in the United States lags behind
turnout levels in national elections in most
other Western democracies, which, unlike the
United States, place the burden of registration
on the government rather than on the individual. Voter registration laws in Virginia are
the center of considerable controversy, fueled
in large measure by the fact that the Commonwealth falls among the bottom ten states
in percentage of eligible voters registered. Yet
national data confound analysis of the exact
impact of registration laws on political participation. According to surveys by the U.S.
Bureau of the Census, the proportion of the
population registered in 1984 (68 percent) was
lower than the percentage in 1968 (74 percent), despite th~generalliberalization of state
registration laws that occurred over this
period. Turnout in presidential elections also
declined between 1968 and 1984, although
it did rise slightly from 1980 to 1984. This
is not to suggest that lessening of state registration requirements in Virginia and elsewhere would not improve registration and
turnout, but only that the consequences of
any change short of election-day registration
are likely to be undramatic. (In 1977, Congress rejected President Carter's proposal to
establish election-day registration for federal
elections.)

CONCLUSION
As noted at the outset of this News Letter,
the combined actions of the Supreme Court
and Congress during the 1960s and 1970s
fundamentally transformed the scope of voting rights under the Constitution. The reapportionment revolution, together with the
liberalization of suffrage rules, undoubtedly
has enhanced the quality of democratic
politics in America, but not without some
cost to the vitality of the federal arrangement.
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affirmed a lower court ruling that had declared the apportionment of both houses of
the Virginia General Assembly unconstitutional. (As an example of the population
disparities across districts, Wythe County,
with a population of 21,975 in 1960, had one
delegate; Fairfax County, with a population
of 285,194, had only three, or one delegate
per 95,064 people.)
The principle that governed apportionment
in Virginia and other states was explained
by Chief Justice Earl Warren in Reynolds:
Undoubtedly, the right of suffrage is a
fundamental matter in a free and
democratic society. Especially since the
right to exercise the franchise in a free
and unimpaired manner is preservative
of other basic civil and political rights,
any alleged infringement of the right
of citizens to vote must be carefully
and meticulously scrutinized.
In 1966, two years after the ratification of
the Twenty-fourth Amendment had eliminated the poll tax in federal elections, the
Court relied upon this language from Reynolds in striking down Virginia's poll tax as
applied to state elections. Harper v. Virginia
Board of Elections, 383 U.s. 663, declared
that making the ability to pay the tax a
prerequisite to voting constituted an economic discrimination in violation of the equal
protection clause (the Court did not rule on
a claim, rejected in district court, that the
tax violated the Fifteenth Amendment). Significantly, the Harper decision effectively overruled Butler v. Thompson, 341 U.S. 937, a
1951 case in which the Court had upheld the
Virginia poll tax.

Harlan's Lament
Hailed in many quarters, the Warren
Court's voting rights decisions also drew
vehement criticism. Perhaps the most persuasive and persistent attack on these decisions
came from within the Court itself in a succession of opinions (mostly dissenting) by
Justice John M. Harlan. It should be emphasized that Justice Harlan supported active
enforcement of the Fifteenth Amendment
with regard to black suffrage-voting with
the majority in Gomillion and voting to
uphold the constitutionality of the Voting
Rights Act. The Court's Fourteenth Amendment decisions on voting rights, however,
posed special problems for Justice Harlan,
who felt that the Court was basically incompetent to sort out the complex representational issues associated with apportionment
and suffrage; "these adventures ... in the
realm of political science" were better left to
the states. Practicality aside, much of what
the Court was doing, in Harlan's view, could
not be reconciled with the intentions of those
who wrote the Constitution. Section 2 of the
Fourteenth Amendment precluded the notion
that the equal protection clause touched voting at all. The history of the debates and
ratification of the amendment, set out by
Justice Harlan in both Reynolds and a later
case in massive detail, separately confirmed
that the equal protection clause did not extend
to matters of suffrage and apportionment.
Whatever merit one attaches to Justice
Harlan's historical interpretation of the Fourteenth Amendment, the fact is that a majority

of his colleagj.i~s simply rejected it and proceeded to recast the meaning of equal protection. Indeed, in one case, Justice Hugo L.
Black called Harlan's historical analysis "irrelevant," and in another, Justice Douglas
asserted, "In determining what lines are unconstitutionally discriminatory, we have
never been confined to historic notions of
equality.... " Perhaps the crucial point here
is that the Court, having candidly severed the
Fourteenth Amendment from its historical
moorings, enjoyed considerable latitude in
redefining the boundaries of voting rights
under the Constitution.

blight of racial discrimination in voting, which
has infected the electoral process in parts of
the country for nearly a century."
Three years later, the Court, noting that
"[t]he right to vote can be affected by a
dilution of voting power as well as by an
absolute prohibition on casting a ballot,"
interpreted Section 5 broadly to cover virtually any change in election laws (Allen v.
State Board of Elections, 393 U.S. 544). This
decision effectively incorporated the equal
protection guarantees of Reynolds into
Section 5.
VOTING RIGHTS SINCE 1970

The Voting Rights Act
As the Warren Court redefined the constitutional dimensions of the right to vote,
Congress reentered the field of voting rights
enforcement for the first time in the twentieth
century. In the Civil Rights acts of 1957, 1960,
and 1964, Congress included provisions empowering the United States Attorney General
to bring suits against racially discriminatory
voting practices. Although these statutes were
not wholly ineffectual-one suit led to the
invalidation of Louisiana's interpretation test
in 1965-the progress of litigation was painfully slow.
Thus, Congress, acting pursuant to its
Fifteenth Amendment enforcement powers,
passed the Voting Rights Act of 1965. The
act targeted southern states with a history
of racial segregation and discrimination in
the election process through a simple formula:
states and counties that used a literacy test
and had low voter turnout and registration,
in effect, were presumed to be engaged in
discrimination. In such covered areas-which
initially included Alaska, Alabama, Georgia,
Louisiana, Mississippi, South Carolina, Virginia, and parts of North Carolina and several
other states-the act suspended the literacy
test and authorized the appointment, if
necessary, of federal examiners to enroll new
voters. The act also provided that covered
areas must submit changes in voting laws to
the Justice Department for preclearance before implementing them; this provision was
intended to prevent jurisdictions from adopting new forms of discrimination in place of
those suspended by the act. Initially enacted
for a five-year period, the act was extended
for another five years in 1970, for seven years
in 1975, and for twenty-five years in 1982. 1
Notwithstanding Justice Black's protest
that the preclearance rule reduced covered
states to the status of "conquered provinces,"
the Supreme Court upheld the constitutionality of the 1965 act in South Carolina v.
Katzenbach, 383 U.S. 301 (1966). Speaking
for the Court, Chief Justice Warren recognized that "Congress exercised its authority
under the Fifteenth Amendment in an inventive manner," but went on to sustain the
legislation as a valid means "to banish the

I The 1975 extension expanded the protection of the law to
encompass Alaskan native, American Indian, Asian-American,
and Spanish-speaking minorities; it applied formula coverage to
those states and counties with a substantial language-minority
population, low voter turnout, and English-only election materials.
Currently, preclearance applies to nine states (Alaska, Alabama,
Arizona, Georgia, Louisiana, Mississippi, South Carolina, Texas,
and Virginia) in their entirety and to portions of seven others.

The Allen decision presaged a vital change
in the scope of the Voting Rights Act; within
a few years, the Court held that covered
jurisdictions must submit such matters as
annexations and reapportionment plans for
Section 5 preclearance. The enlarged scope
of Section 5 affected Virginia profoundly, first
in the 1970s, as Justice Department objections
to annexations in Petersburg and Richmond,
for instance, led ultimately to a change from
at-large to ward elections in those cities. In
1981-82, the Justice Department issued objections to various aspects of the redistricting
of the General Assembly that occurred after
the 1980 census; in 1982 Justice Department
criticism of a redistricting plan for the House
of Delegates led to the elimination of the last
remaining multimember district in the House.

The Burger Court.
After Warren Burger replaced Earl Warren
as Chief Justice in 1969, the Supreme Court
took a less advepturesome posture on voting
rights issues, in part because of personnel
changes on the Court but also because of
the changing nature of issues coming before
the Court. One of the first major voting cases
to come before the Burger Court involved
the 1970 amendments to the Voting Rights
Act. When Congress extended the act in 1970,
it amended it, among other matters, to impose
a nationwide ban on the literacy test, to
abolish state durational residency requirements as applied to voting in presidential
elections, and to lower the voting age in all
elections to age eighteen. In Oregon v. Mitchell, 400 U.S. 112 (1970), the Court upheld
the first and second actions, but declared that
Congress could lower the voting age only for
federal elections-a holding that led to the
Twenty-sixth Amendment. In 1972 the Court
virtually completed the erosion of state durational residency rules initiated by the 1970
amendments (a durational rule requires a
potential voter not merely to be a resident
but to have lived in the state for a certain
length of time). Dunn v. Blumstein, 405 U.S.
330, held that a one-year residency rule served
no compelling purpose and thus violated the
equal protection clause of the Fourteenth
Amendment (although the ruling permitted
states to close registration as much as a month
or more before election day). Virginia's
residency rule, then six months, fell in the
wake of the Court's holding in Dunn.
The Dunn case was sandwiched between
two apportionment cases that drew the Court

would qualify for registration by falling into
one of several gr ups (war veterans, sons of
war veterans, and those who paid a certain
amount of state tax); a person not falling into
these categories could qualify only by passing
an understanding test (reading and explaining
any section of the state constitution or, if
unable to read, interpreting any section read
to him). After January I, 1904, a prospective
voter, having paid poll taxes due, could
register by "mak[ing] application to register
in his own hand-writing, without aid, suggestion, or memorandum." Persons registered
under either phase could actually vote only
if they had paid the requisite poll tax.
In essence, the convention proposed, first,
to purge blacks from the electorate by imposing a temporary understanding test and,
second, to keep them from voting in the future
by establishing a permanent poll tax and
literacy test. Some delegates argued that a
permanent understanding test was needed
because blacks would be able to meet the
poll tax and literacy test requirements after
1904. Others such as Judge William Gordon
Robertson, who represented Roanoke and
Craig counties and the City of Roanoke, saw
the understanding test for what it was and
opposed it in any form:
[My colleague from Craig] said that
we have been here for ten long months
attempting to do an illegal thing by
some legal method.... I, for one, desire
to enter my protest against the representation that the best people in Virginia sanction any such thing as this
understanding clause, whether it lasts
for a month, six months or a year. It
is wrong in principle.... If we cannot
get rid of the negro vote except by
resorting to such methods as this, I say
better, far better, let us keep the negro
vote_
The new constitution, which was implemented without being submitted to the electorate for approval, worked its intended result, virtually eliminating the black vote
altogether. The Constitution of 1901-02, however, also depressed white political participation. Thus, voter turnout fell off sharply
beginning in 1904, as Burnham's data indicate. While more than 83 percent of adult
males had voted in the 1888 presidential
election in Virginia and about 60 percent had
voted in the election of 1900, only about 28
percent voted in the 1904 election. Not until
1956 did more than 30 percent of the potential
electorate turn out to vote.
The disfranchisement of blacks in Virginia
and elsewhere occurred with the acquiescence,
if not the approval, of the national government. In 1894, for example, Congress, by then
under Democratic control, repealed significant portions of the Enforcement Act of 1870
and the Force Act of 1871, an action that
effectively signaled congressional withdrawal
from voting rights enforcement. Four years
later, the Supreme Court gave what
amounted to blanket approval of the means
employed by southern states to disfranchise
blacks. In Williams v. Mississippi, 170 U.S.
213, the Court considered a challenge to
suffrage provisions of the Mississippi Constitution of 1890. (To be precise, Williams,
who had been indicted for murder by an allwhite grand jury, sought to have his indictment overturned because the jury was drawn

from a list of eligible voters as determined
by the challenged provisions.) The suffrageprovisions, among other requirements, mandated that potential voters have lived in the
state for two years, pay a poll tax, and read
or interpret any section of the state constitution. Rejecting the assertion that these requirements discriminated against black citizens in violation of the Fourteenth
Amendment, the Court concluded, "They do
not on their face discriminate between the
races, and it has not been shown that their
actual administration was evil, only that evil
was possible under them."

REVIVING THE FIFTEENTH
AMENDMENT
The state conventions of the period 18901904 thus established the framework for political participation in the South that would
endure until the 1960s. To be sure, the intervening decades did bring some important
developments on the suffrage front, the most
notable being the ratification of the women's
suffrage amendment in 1920. Changes in the
suffrage rights of black citizens, however,
were relatively modest. In 1915, for example,
the Supreme Court in Guinn v. United States
(238 U.S. 347) struck down Oklahoma's
"grandfather clause" as violative of the Fifteenth Amendment. The provision in question exempted persons who had voted prior
to 1866 and their lineal descendants from
taking the state's literacy test; it was a transparent effort to limit the operation of the
literacy test to blacks only. The decision, while
perhaps significant in a symbolic sense, had
little practical effect; indeed, Oklahoma responded in 1916 by providing previously
disfranchised black citizens with a once-ina-lifetime period of twelve days in which to
register. Not until 1939 did the Court strike
down this latter scheme, in Lane v. Wilson,
307 U.S. 268.
Aside from the elimination of the grandfather clause, the demise of the "white primary" constituted the Court's most important
achievement with regard to minority voting
rights in the first half of the twentieth century.
But the demise of the white primary came
only after four cases over a seventeen-year
period (1927-1944) had reached the Supreme
Court; in Smith v. Allwright, 321 U.S. 634
(1944), the Court recognized the Democratic
primary as an integral part of the electoral
process and held the white primary to be a
violation of the Fifteenth Amendment. (In
Virginia the white primary had been eliminated by a federal circuit court ruling in
1930.) The demise of the white primary,
however, produced mixed results. In The Rise
of Guardian Democracy: The Supreme
Court s Role in Voting Rights Disputes, 18451969, Ward E. Y. Elliott offers this assessment
of the status of black voting rights in the
late 1940s:
Thwarted in their defense of the white
primary, the white supremacists fell
back on the Jim Crow voting laws [e.g.,
literacy tests, poll taxes, understanding
tests] ... , but there were signs their
ranks were thinning. Louisiana, Florida, and Georgia abolished their poll
taxes. Of the eleven southern states
only seven had enacted literacy tests
in the first place, and of the seven, four

[including Virginia] had substantially-but not completely-reduced
discrimination in administering the
tests. Only in the Cotton States, Alabama, Mississippi, and Louisiana,
was there still universal discrimination,
and this was already under attack in
the courts.
To a great extent, the signs of progress to
which Elliott alludes above came as a result
of World War II and the emergent pressures
for extending to black citizens the equality
in peacetime that they had shared (in a heroic
sense) in wartime. Yet the 1950s did not bring
dramatic changes in black voting rights, although the decade did push civil rights issues
generally to the forefront of national
consciousness.

VOTING RIGHTS IN THE 1960s

The Warren Court Era
By the beginning of the 1960s, the forces
of momentous change were already in motion. Over the course of the decade, the
Supreme Court, under the leadership of Chief
Justice Warren, defined voting rights broadly;
the Court not only characterized the right
to vote as a fundamental right, but it also
expanded that right to mean the right to cast
an effective vote. So much happened in so
short a time that only a brief summary is
possible here.
In 1960, the Supreme Court in Gomillion
v. Lightfoot, 364 U.S. 339, overruled a lower
court's dismissal of complaint by black
citizens that the Alabama legislature violated
their Fifteenth Amendment rights when it
redrew the boundaries of the City of Tuskegee
so as to exclude "all but four or five of its
400 Negro voters." The Court unanimously
held that the charge, if proved, would make
out a Fifteenth Amendment violation. Gomillion was an odd case since it could be
viewed either as a case involving a denial of
the right to vote or as a case of gerrymandering (manipulating political boundaries in
order to affect the outcome of elections). Over
the next several years, the Court moved
actively on both fronts; relying primarily on
the Fourteenth Amendment, it struck down
state restrictions on the right to vote and
invalidated congressional and state legislative
districting plans with substantial population
disparities.
Baker v. Carr, 369 U.S. 186 (1962), considered a claim that Tennessee's failure to
reapportion its legislature since 1901 violated
the equal protection clause. The Court ruled
that the claim was justiciable (an issue that
could be resolved by the courts); Baker thus
ended the Court's tradition of avoiding the
"political thicket" of apportionment. In Wesberry v. Sanders, 376 U.S. 1 (1969), a majority
of the Court invoked the language "chosen ... by the people" in Article I, Section 2,
as justification for applying the "one person,
one vote" rule to congressional districts. Reynolds v. Sims, 377 U.S. 533, decided in 1964,
held that the equal protection clause required
that both houses of state legislatures be
apportioned on the basis of population, a
decision that forced virtually every state legislature to redistrict over the next few years.
In Davis v. Mann, 377 U.S. 678, decided the
same day as Reynolds, the Supreme Court

THE CONSTITUTION AND THE COMMONWEALTH: THE VIRGINIA COURT DAYS FORUMS, 1984-1986
THE ROANOKE CITY COURT DAYS FORUM
THE ROANOKE CITY COURTHOUSE
ROANOKE, VIRGINIA
Thursday, September 5, 1985, 7:30 p.m.
SUFFRAGE AND THE CONSTITUTION:
THE FUTURE OF VOTING RIGHTS IN VIRGINIA
Panelists
JESSIE M. RATTLEY
Councilwoman, City of Newport News
Former President,
Virginia Municipal League

M. CALDWELL BUTLER, Esq.
Partner, Woods, Rogers, & Hazlegrove
Former U. S. Congressman,
Sixth District of Virginia

JUDY A. GOLDBERG
Associate Director, Virginia Branch, ACLU
Member, The Governor's Commission to Increase
Voter Registration in Virginia

LARRY J. SABATO
Associate Professor of Government,
University of Virginia
Author, PAC Power and the Virginia Votes series

Moderator
TIMOTHY G. O'ROURKE
Institute of Government
University of Virginia

The Roanoke City meeting is the tenth of twenty forums in the series entitled "The Constitution and the Commonwealth: The Virginia
Court Days Forums." The series is directed by the Institute of Government and supported in part by a grant from the National Endowment
for the Humanities.
The public is invited to attend and to participate in the forum, which will be videotaped for later broadcast on WCVE-TV,
Channel 23, Richmond. Seating is limited, however, and persons planning to attend should reserve a seat by writing or calling collect
Dr. Timothy G. O'Rourke, Institute of Government, 207 Minor Hall, University of Virginia, Charlottesville, Virginia 22903 (phone 804/
924-3396).

UNIVERSITY OF VIRGINIA

NEWS LE'ITER
(ISSN 0042-0271)
Executive Editor I James A. (Dolph).Norton,,' "
Managing Editor I Sandra H. Wiley
Published monthly by the Institute of Govemment,
University of Virginia, Charlottesville, Virginia 22903.
The views and opinions expressed herein are those
of the authors, and are not to be interpreted as
representing the official position of the Institute or
the U n i v e r s i t y . "
Entered as second-class !patter January 2, 1925,
at the post office at Charlottesville, Virginia, under
the act of August 24, 1912.
~ 1985 by The Rector and Visitors of the University
of Virginia.
Printed by the University Printing Office.

Entered as second-class matter
Charlottesville, Virginia

