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The courts, Hamilton wrote in The
Federalist, lacking the power of purse and
sword, would be the least dangerous branch
of the proposed government under the
Constitution. Many people today, however,
believe the courts have become the most
dangerous branch, eroding traditional prin
ciples of federalism, involving themselves in
nonjudicial areas, and reading into constitu
tional phrases meanings that the Founding
Fathers never imagined. For these critics, the
Supreme Court's exercise of judicial review
is perhaps the car inal sin; they argue that
the Constitution does not grant this authority,
and that the framers never intended the
judiciary to nullify the decisions of the
legislature and executive.

Instead of worrying about an "Imperial
Presidency," they would direct our concern
toward an "Imperial Judiciary." Where, they
ask, is the constitutional authority for the
courts to force states to alter historic patterns
of local government, or to take over daily
management of schools, or to require
government and private industry to hire
particular minorities, or to invalidate the
death penalty?

Even if one agrees with the results of recent
court activism, one can still ponder the
wisdom of the judicial branch of government
creating policy,' instead of leaving this task
to the elected representatives of the people.
Many constitutional scholars, for example,
who believe that women should have freedom
of choice when it comes to abortion will argue

convincingly that Roe v. Wade, 410 U.S. 113
(1973), which gives them this choice, is judicial
activism in its worst form. On the other hand,
if the Supreme Court, in Brown v. Board
of Education, 347 U.S. 483 (1954), and
subsequent cases, had not declared racial
segregation unconstitutional, it is doubtful
how much progress, if any, state legislatures
and Congress would have made in providing
all Americans equal opportunity under the
law.

The cries against a judiciary's overreaching
its legitimate authority are not new in
American history. Whenever the Court has
issued unpopular decisions, those unhappy
with the results have been quick not only to
label the Court's interpretation of the
constitutional issues as wrong, but also to
declare the Court's decisional power as
exceeding its proper limits. A number of John
Marshall's opinions, the growth of substan
tive due process and so-called "freedom of
contract" to protect property against refor
mist legislation in the Progressive Era, and
the opposition of the Court to New Deal
measures in the thirties all evoked howls of
protest as intense as those that greeted more
modern decisions on apportionment, civil
rights and liberties, protection of the accused,
school prayer, and abortion.

The fact of the matter is that highly
controversial subjects are adjudicated in our
courts, especially in the Supreme Court; if
the questions were simple, they would not
survive the appellate process. For this we
should be grateful. Otherwise, these issues
might be decided in the streets, and ours
would be a country in which raw power
determined right, rather than a nation that
is "governed by laws and not men" and where
the rights of individuals and minorities are

protected from majority tyranny. We also
might take much comfort that, from an
historical perspective, the Supreme Court
most of the time has been in harmony with
the needs of society. In those instances when
the Court has gone against social, economic,
or political trends, the distortion has for the
most part been temporary and soon corrected
by the political process.

THE CONCEPT OF JUDICIAL REVIEW

Before examining some contemporary
areas in which the Court has been criticized
for being too activist, we should take a brief
look at the doctrine of judicial review, since
in no other country do courts exercise this
power as extensively as in the United States.
The British tradition did not provide
Americans with a great deal of guidance,
although Lord Coke had argued in Dr.
Bonham s Case (1610) that courts had the
power and responsibility to void acts of
Parliament that violated the constitution.
Perhaps the earliest example of a state court
exercising this power was in Irevett v. Weeden
(1786), in which Rhode Island's highest court
nullified a debtor relief law. Although the
legislature protested the decision, it abided
by the court's ruling and at its next session
conformed the law to meet the judges'
objections.

Certainly this Rhode Island case, as well
as others in which judges exercised the power,
were well known to the members of the 1787
convention. Yet the absence of any specific
mention of judicial review in the Constitution
is not, except to the most clause-bound
literalists, proof that the framers intended to
deny courts this power. Article III, dealing
with the federal judiciary, is far shorter than



I or II, which define, respectively, the
legislative and executive powers. In its
wording, Article III is quite expansive and
provides that "The judicial Power of the
United States, shall be vested in one supreme
Court, and in such inferior Courts as
Congress may from time to time ordain and
establish." Unlike the provisions for legislative
and executive branches, there are no explicit
limitations in Article III; at no point does
it deny the courts any aspects of the judicial
power. If we are to take seriously the
argument that the Constitution means exactly
what it says, then the issue revolves on
whether or not the "judicial power" includes
review of state and federal legislation on
grounds of constitutionality.

It would be helpful if the historical record
proved one way or the other that the founders
assumed judicial review to be part of the larger
judicial power, but unfortunately the record
is spotty. Leading scholars have debated the
issue for decades and have reached varying
conclusions. Raoul Berger may have hit
closest when he suggested that the argument
does not "hinge upon whether there existed
an established practice of judicial review, but
rather on the Founders' belief' that prece
dents supported court enforcement of
constitutional limits. And, as John Marshall
claimed in Marbury v. Madison, 5 U.S. [1
Cranch] 137 (1803), the Court interprets not
only whether these limits have been exceeded,
but also what these boundaries are.

Marshall did not invent judicial review in
Marbury; he was able to rely on a rich vein
of precedent and thought to justify his
assertion of the Court's power. At the
Constitutional Convention, the delegates had
rejected a proposal for a Council of Revision,
consisting of the judges and the president,
with the power to veto bills. The debate over
the Council indicates that the delegates did
not object to the idea of a veto, but to yoking
the executive and judiciary together, thus
violating the separation of powers. Luther
Martin explained, and was not contradicted,
that "as to the Constitutionality of laws, that
point will come before the Judges in their
proper official character. In this character,
they have a negative on the laws."

Hamilton, in The Federalist Nos. 78-82,
supported this view. In No. 82 he maintained
that the Supreme Court could review state
court decisions, while in No. 78 he explicitly
asserted that courts must "declare all acts
contrary to the manifest tenor of the
constitution void." He went on to argue that
Congress could not determine if its own acts
met the constitutional test. "It is far more
rational," he argued, "to suppose that the
courts were designed to be an intermediate
body between the people and the legislature,
in order, among other things, to keep the
latter assigned to their authority."

In the first decade of the Republic under
the Constitution, several cases arose that
tested this proposition. In Ware v. Hylton,
3 U.S. [3 Dall.] 199, (1796), the Court
invalidated a Virginia law because it conflicted
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with a treaty; the Supremacy Clause of Article
VI held the Constitution and treaties made
under it superior to state laws. Hayburn s
Case, 2 U.S. [2 Dall.] 409, (1792), and Hylton
v. United States, 3 U.S. [3 Dall.] 171 (1796),
dealt with acts of Congress. In the former,
justices sitting in their circuit court capacity
ruled that an act requiring judges to perform
nonjudicial duties violated the separation of
powers, and was in effect unconstitutional.
In the latter the Court upheld a carriage tax
as an excise tax rather than as a prohibited
direct tax. Counsel for both sides in this case
agreed that the Court had the power to
invalidate the tax if it violated the
Constitution.

That these decisions did not contradict
contemporary views of the Court's power can
be confirmed by looking at another case in
which popular opinion found that the Court
had exceeded its mandate. In Chisholm v.
Georgia, 2 U.S. [2 Dall.] 419 (1793), the Court
ruled that a citizen of one state could sue
another state in federal court. The ensuing
uproar led to passage of the Eleventh
Amendment, which removed federal jurisdic
tion in such suits. Had the states and the
people been equally incensed over the Court's
exercise of judicial review, there would have
been some similar effort to deny it that power.
Not until the 1820s, however, was there a
serious attempt to limit the Court's review
of state court decisions-and that should be
seen as part of the pre-Civil War states' rights
controversy rather than as an attempt to
circumscribe the original meaning of "the
judicial power."

The great case upon which judicial review
rests, of course, is Marbury, with the Chief
Justice's broad interpretation of the judicial
power. Marshall went into great detail about
why a written constitution, expressly superior
to other laws, required a mechanism to
determine when conflicts existed and to
resolve those conflicts. Here, too, he relied
on theories of government that were widely
discussed in the United States in the 1780s.
His argument, still valid today, is that if the
Constitution is the supreme law of the land,
then courts, vested with the responsibility for
interpreting laws, also have the authority to
decide when acts of Congress or of state
legislatures conflict with the Constitution, and
to declare void those that do so. This is a
two-part function: before one can rule on
whether a provision of the Constitution has
been violated, the meaning of that provision
must be determined.

The function of interpretation is often more
difficult than the task of deciding whether
a law is consistent with the Constitution. The
Constitution, which Gladstone once des
cribed as the most marvelous work ever struck
off by the hand of man, is quite clear in many
of its provisions, especially the restraints it
imposes upon government. But as Marshall
pointed out, it is a Constitution that the Court
interprets, a document written not just to
govern the new nation in the latter part of
the eighteenth century, but one that has served

as our fundamental law for nearly two
hundred years. These two centuries have seen
enormous changes in the legal, social,
economic, and political life of the nation,
changes to which the Constitution has
adjusted with remarkably few basic altera
tions. The major reason this has been possible
is the interpretive work of the Court, whose
members have attempted, and for the most
part succeeded, in identifying the core
principles embedded in constitutional phrases
and then applying them to situations totally
unforeseen by the framers.

This is not an easy job. Justice Roberts,
in United States v. Butler, 297 U.S. 1 (1936),
claimed that all the Court did was "to lay
the article of the Constitution which is
invoked beside the statute which is challenged
and to decide whether the latter squares with
the former." Hardly anyone believes this; if
so, there would be little controversy over
Court decisions, and the court itself could
probably be replaced by a computer. The
difficulty arises when, as so often happens,
the constitutional application is not clear. The
First Amendment, for example, says "Con
gress shall make no law . . . abridging the
freedom of speech." For absolutists such as
Justice Black, the plain sense of the wording
permitted only one interpretation-no law
shall abridge speech. But does speech include
obscenity? And if not, then what is obscenity?
Is "symbolic" speech covered, or words that
incite to riot? Holmes's classic dictum that
the First Amendment does not include the
right to shout "Fire!" in a crowded theater
would certainly appear as common sense to
most of us, yet that is an abridgment.

Difficulties such as this abound in consti
tutional adjudication, and for the Constitu
tion to remain a valid and living document,
interpretations must be made. Congress, the
president, and the state legislatures make
them, but it is the Court which has the final
word on whether these views are correct. It
is a power open to abuse, and critics of the
Court claim that the justices have gone far
beyond reviewing the validity of legislation
to making policy on their own. According
to this view, the justices have read into the
Constitution ideas which the Founders never
intended. In decisions involving rights of
persons accused of crimes, for example, the
Court not only has invalidated state laws but
also has gone on to prescribe procedures,
rather than permitting the states to develop
them through the appropriate political
process.

THE DEBATE OVER THE POWER OF
FEDERAL COURTS

One can look at this controversy in several
ways, and the wide range of scholarly opinion
proves, if nothing else, that there is neither
an easy nor even a "right" answer. One could
point out that if the Court is really wrong,
remedy lies in the amending process. The
Eleventh Amendment "corrected" Chisholm,
while the Sixteenth, ratified in 1913, overruled
the Court's earlier ban on income taxes. One



might also note t at the Court has changed
its mind; in the ost famous case, Brown
v. Board of Education (1954), it specifically
reversed the earlier "separate but equal"
doctrine of Plessy v. Ferguson, 163 U.S. 537
(1896). To some this indicates that the system
works, that the Court is keeping the Con
stitution aligned with current views. For
them, the test is the currency of constitutional
principles, and whether contemporary stand
ards ofjustice are applied. To critics, however,
the Constitution permits only one permanent,
unalterable interpretation, and for the Court
to overrule itself shows not only that it was
wrong, but that it had abused its powers.

The question, obviously, is not whether the
court has been wrong on specific cases or
even on one or two groupings of issues, but
whether it has meddled in areas it does not
belong. Have judges imposed their own values
by creating policy, a function constitutionally
assigned to the p ople's elected representa
tives? A generatio or two ago, this debate
was articulated in terms of whether or not
judges "made" law, as opposed to "interpret
ing" statutes (or, to use an even earlier
metaphor, "discovering" the elements of an
"omnibrooding presence"). A well-respected
judge, when asked by a law student whether
he ever "made" law, promptly responded:
"You bet I do, sonny, every day I sit on that
bench." The very act of interpreting is also
one of creation.

But what if there is no statute or, in
constitutional matters, no clear governing
provision? What do phrases such as "due
process" and "equal protection" mean? Have
these meanings changed since 1787 or 1868,
and if so, how far do they extend today? Part
of the criticism of the Court is that it has
transported into the Constitution provisions
that were not part of the original understand
ing. Yet as early as 1791 two of the Founding
Fathers, Hamilton and Jefferson, debated
whether the meaning of the "necessary and
proper clause" gave Congress the power to
establish the Bank of the United States. If
at that time, only a few years after the
Constitutional Co vention, men could not
agree on the meaning of some clauses, then
the search for so-called "original intent" can
only lead us down blind alleys. Change,
however, according to the critics, is not a
proper judicial function but must be left to
the people and their elected representatives.
The Constitution is a limiting document,
restraining the Court as well as Congress and
the president.

There is some truth in these charges, and
even those most sympathetic to recent Court
activism are aware that it is a double-edged
sword. A Court that energetically seeks the
protection of women and minorities may at
other times promote the interests of big
business or stifle the civil liberties of dissident
groups. But while there is certainly a danger
here, critics who wish to impose a narrow
reading on the Constitution fail to appreciate
the dynamics of a society pledged to law. For
such a society to develop and meet new
challenges, the law must be flexible. This is
what Marshall meant when he declared that
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the Court is interpreting a Constitution; an
organic law must be able to evolve without
requiring continuous formal amendment.
This is what Holmes referred to as the "felt
necessities of the time," and why Brandeis,
both as lawyer and judge, put so much
emphasis on "all the facts which surround"
the case. If we keep this in mind, then perhaps
some of the more controversial decisions of
an activist Court may not appear so
confusing.

AREAS OF CONTROVERSY

Apportionment. Prior to 1962, the
fairness of legislative districting was consi
dered nonjusticiable-that is, beyond the
jurisdiction of the federal courts, both for lack
of a constitutional mandate and for the
supposed administrative difficulties in deter
mining an appropriate formula. Justice
Frankfurter, who during his tenure was
perhaps the most constant internal critic of
court activism, had written in the plurality
opinion in Colegrove v. Green, 328 U.S. 549
(1946), that "petitioners ask of this Court what
is beyond its competence to grant. ... Courts
ought not to enter this political thicket." In
1962 the Court, with Frankfurter and Harlan
vigorously dissenting, held the issue was
justiciable in Baker v. Carr, 369 U.S. 186
(1962), a suit challenging Tennessee's legis
lative apportionment, which had not been
changed since 1901. Within a year, suits in
over thirty states challenged congressional
and state legislative apportionment. In
Reynolds v. Sims, 377 U.S. 533 (1964), the
Court invoked the equal protection of the
Fourteenth Amendment to rule that appor
tionment of both houses of state legislatures
had to be based on a "one man, one vote"
formula.

As one commentator has written: "No cases
in modern times have more sharply provoked
such disagreement [about the propriety of
judicial review]." What is truly remarkable,
therefore, is how quickly the American people
adopted the ruling; and "one man, one vote"
soon moved into the pantheon of political
slogans, along with "No taxation without
representation." There has been continuing
litigation on just how far the formula should
extend into local affairs, and some lower
federal courts have become enmeshed in such
hair-splitting decisions as on which side of
a street to place a ward or district line.

But the earlier critics have been con
founded, and for a variety of reasons. First
of all, "One man, one vote," which initially
seemed a very intrusive method by which the
Court had chosen to resolve the issue of
apportionment, soon proved remarkably easy
to administer. Had the Court limited itself
to holding that the current system failed to
pass constitutional muster and left the details
of a new system to the states, the result would
have been continued confusion and endless
litigation.

Second, the essential fairness of the rule
could not be denied. Malapportionment,

where one person's vote counted for only a
fraction of another's (and often a very small
fraction), effectively froze large groups out
of the political process. How could one call
for a reliance upon the political process to
remedy this problem when the process itself
was so distorted as to be ineffective? The only
opponents to the "one man, one vote" rule
turned out to be those interests satisfied with
the status quo; and once the legislative
districts had been redrawn, the criticism
disappeared. The new legislatures had no
desire to go back to the old system, and the
swiftness and relative ease with which the
Court's decision was implemented no doubt
enhanced its prestige.

Capital Punishment. Here the "light of
our own institutions" is almost as murky as
the controversy surrounding the Court's
various decisions on the constitutionality of
the death penalty. To begin with, despite the
hue and cry, the Court has never held capital
punishment per se unconstitutional. Nor has
the focus of the Court's decisions been so
much on the Eighth Amendment's ban on
cruel or unusual punishment as on the
sometimes vague contours of due process and
equal protection.

In Furman v. Georgia, 408 U.S. 238 (1972),
the Court by a five-to-four vote, with all nine
members writing separate opinions, ruled that
the. death penalty as then administered was
unconstitutional. Only two justices, Brennan
and Marshall, argued on Eighth Amendment
grounds that the death penalty was incon
sistent with contemporary community values,
a notion proven false by the immediate
reenactment of capital punishment statutes
in nearly every state whose system had been
struck down. The centrist group based its
judgments on the arbitrary nature of sentenc
ing, the "uncontrolled discretion ofjudges and
juries," and the possibility that extraneous
factors such as race, religion, gender, and
social class played too large a role in
determining who shall live and who shall die.

Subsequent capital punishment decisions
provide a sharp contrast to the apportionment
cases, where the Court fashioned a simple
and administratively feasible formula to
remedy the problem. The Court on the one
hand struck down mandatory death sentences
as too inflexible and, on the other, in Lockett
v. Ohio, 438 U.S. 586 (1978), held that juries
should be able to take into consideration a
number of extenuating considerations, thus
seemingly coming back to the original
situation in which juries had too much
discretion. What the Court has tried to do,
and so far not very successfully, is establish
some broad guidelines within which state
legislatures can craft constitutionally permis
sible systems. The Court is attempting to work
within the federal system, allowing the states
leeway about which crimes, if any, shall merit
the death penalty-a goal surely consonant
with the Constitution. The failure of the Court
to provide sufficient guidance to the states,
however, has frustrated its intent.



The intent, no more and no less, is to ensure
that when the ultimate penalty is imposed,
it is done in as fair and impartial a manner
as possible. Perhaps the most basic tenent
of due process is that the more serious the
consequences, the more scrupulous we must
be about the procedural requirements. With
this goal, all but those who unalterably
oppose capital punishment would have to
agree. If, as statistics indicate, blacks
convicted of murder receive the death penalty
in disproportionate numbers to whites, or
males to females, or poor persons to those
of the middle class, then these groups are
being deprived of a basic constitutional
guarantee. They are not receiving the equal
protection of the law.

The issue is beclouded by the elaborate
system of post-conviction appeal on both
direct and collateral grounds. Because the
death penalty is different, society must take
extra precautions to ensure that it is fairly
imposed; mistakes cannot be rectified. The
elaborate system of protections we have
created is no doubt at times abused by
protracted appeals, and the Court bears some
of the responsibility for this. But no serious
person, I believe, would want to go back to
the old system with its palpable inequities.
The Court, for all its difficulty in defining
workable standards, did not abuse its powers
in tackling this problem.

Individual Rights. In many ways,
the apportionment and capital punishment
decisions can be seen as part of a wider
concern of the Court ever since World
War II-namely, the enlargement of individ
ualliberty. Here there can be no quibble that
the Founding Fathers believed that govern
ment existed primarily to preserve liberty and,
at the same time, had to be limited so that
it would not endanger freedom. The writings
of the framers, as well as the early enactment
of the Bill of Rights, confirm that they
established constitutional government to
secure these rights.

Ironically, much public criticism has
descended upon the Court for its use of
judicial review in preserving and, indeed,
expanding individual rights. The ban on
compulsory school prayer in Engel v. Vitale,
370 U.S. 421 (1962), evoked shrill and
continuous cries that the Court had forced
God out of the schools. The Court did not
do any such thing; it did uphold one of the
most basic of all American rights, that
government shall not impose any religious
beliefs or practices upon the individual.

Equally controversial has been the long line
of opinions explicating the Fourth, Fifth, and
Sixth Amendment rights of accused persons.
One occasionally wonders what the hue and
cry is about; for if any of the critics were
asked, "Would you be willing to be deprived
of these rights if you were suddenly accused
of a crime?" we can be sure the answer would
be a resounding "No!". As Holmes once noted
in regard to speech, the protection is not for
those ideas you approve of, but for those you
detest. Similarly, the rights to be secure in
home and person, to confront one's accusers,
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and to have access to counsel and a jury trial
are only valid if they apply with equal vigor
to both the lowliest, most repulsive criminals
and those charged with more genteel crimes.

The meaning of rights is not static but
changes with time; only the underlying
principles remain fixed. The Court has not
always recognized this, but the recent trend
has been to read guaranties of individual
liberty as broadly as possible. Although
Barron v. Baltimore, 32 U.S. [7 Pet.] 243
(1833), held that the Bill of Rights did not
apply to the states, the Court in the last half
century has interpreted the due process and
equal protection clauses of the Fourteenth
Amendment to mean that the states, no less
than the federal government, must conform
to the basic guarantees of the Bill of Rights.
There has been debate, both within the Court
and in the scholarly community, over the
extent to which the Fourteenth Amendment
incorporates the Bill of Rights; but common
sense tells us that if a state can abridge
freedom of speech or deny a fair trial, then
those rights are not worth much. In fact, most
of the leading cases in these areas have dealt
with state laws.

The Right to Privacy. A more difficult
issue arises when the Court seemingly creates
new rights, either from an expansive inter
pretation of the Constitution or through
extension of statute. A good example is the
right to privacy, which is nowhere to be found
in the Constitution and yet may be one of
the most important concerns of modern
times. We first find constitutional mention of
this right in a 1928 dissent by Louis Brandeis,
when he wrote that "the right to be let alone
[is] the most comprehensive of rights and the
right most valued by civilized men." A
number of recent decisions have explicated
this right and have brought forth both praise
and condemnation of the court.

In Griswold v. Connecticut, 381 U.S. 479
(1965), the Court struck down a state law
forbidding use of contraceptives. Justice
Douglas frankly admitted that "the associ
ation of people is not mentioned in the Court
nor in the Bill of Rights." Yet he went on
to note that a number of other rights that
we take for granted, such as educating a child
in a school of one's choice or learning a
foreign language, also are not mentioned but
have been upheld by the Court. He then
developed a rather remarkable theory that
specific guaranties in the Bill of Rights have
"penumbras, formed by emanations," which
include other unspecified rights, and one of
these (dubbed by some as"Amendment Three
and a Half') is the right to privacy. Douglas's
conclusion, that the state ought not to be
prying into the marital chamber, received
much applause, but his method worried some
critics, who feared that penumbras could be
discovered to sustain any "rights" the Court
favored.

The charge of transporting new values into
the Constitution also could be applied to
Justice Goldberg's concurring opinion, which
relied on the Ninth Amendment's guaranty
that "enumeration in the Constitution of

certain rights shall not be construed to deny
or disparage others retained by the people."
Although here at least one could point to
a specific clause, the question of what rights
the Ninth Amendment refers to is far from
clear. Does it mean just those acknowledged
in 1791, or does it also include rights that
people later assumed they had? The danger
of a Ninth Amendment approach is similar
to that of the Douglas method: a Court could
create new rights by declaring they had existed
previously and were merely waiting to be
discovered. At least in Griswold one could
argue that a right to marital privacy existed
in 1791, and although contraception was a
later development, it attached so closely to
the marital relationship as to become part
of it.

Griswold is one of the most important
doctrinal cases of our time, and it started the
Court on the road of developing so-called
"fundamental interests" as a major strand of
constitutional protection. With most of these
interests, the Court has met little opposition,
but in one line of cases it unleashed a torrent
of protest. In Roe v. Wade (1973) the Court
struck down state abortion laws, ruling that
the right to privacy included the right of a
woman to control her body, and that this
fundamental interest included the right, at
least in the first two trimesters of pregnancy,
to abort the fetus. The reverberations from
this ruling have not quieted down in more
than a decade.

Whether one agrees with the decision or
not, it represents a worst possible case in the
debate over Court activism and the use of
judicial review. Historically, a right to
abortion cannot be claimed as within the
purview of the Ninth Amendment; over the
years, a majority of states had enacted
legislation either strictly regulating abortion
or prohibiting it altogether. The Court
seemingly went out of its way to raise and
answer unnecessary constitutional issues, and
it revived the once discredited notion of
substantive due process, which had earlier
been so abused in defending economic
interests.

Let us assume for a moment that funda
mental interests do change over time;
certainly our recognition of the equality of
women and blacks is a major departure from
the mores of earlier times. Is the Court, then,
the proper agency to articulate new values,
or should it be left to the political process?
It is one thing to interpret the specific clauses
of the Constitution and find modern mean
ings for old verities. Is it another to spread
the constitutional mantle over new values?
The question is a troubling one, because there
is no doubt that privacy and individual
autonomy are crucial concerns of modern
society. As a people we traditionally have
looked to courts to protect our liberties, since
the political process by its nature shies away
from the cutting edge of controversy. The
value of the Court in taking the lead in the
desegregation controversy is generally
acknowledged; less certain is how far the
Court should go in other fields.



Affirmative Action. One final area we
may examine is the Court's effort to adjud
icate one of the thorniest problems confront
ing modern American society: the need to
strike a balance between the rights of the
individual and the effort to redress past
inequities visited upon some minorities. In
an ideal world, this conflict would not detain
us; but in real life it has become a major,
and a divisive, issue. Once again, because ours
is a society governed by law, people turned
to their government for a solution, and the
problem inevitably wound up in the courts.

After the initial desegregation cases
established that government could not
discriminate against people on the basis of
race, a demand arose, with fairly widespread
support, to do something to compensate for
past injustice. Because blacks (and eventually
women were included as well) had been
systematically denied access to education and
job opportunities in the past, special pro
grams should be instituted giving them
preferred positions for current and future
openings. Included in these programs,
although often implicitly, were quotas; a
certain number of blacks, women, or other
ethnic minorities would be given preferential
treatment in hiring and school admissions.

Since quotas often had been used in the
past to discriminate against minorities, a
number of civil liberties groups protested the
so-called affirmative action plans. They
claimed it would be illegal to discriminate
against one group, the nonminority, in order
to benefit another. The Constitution, they
asserted, must be blind to both color and
gender. Before long, affirmative action
programs, either mandated by the state or
voluntarily initiated by private industry, came
before the courts on challenge.

In some of its early cases, the Court
appeared willing to bow to legislative
judgment in establishing compensatory
programs, provided the benefits for the
identified group did not disadvantage others.
But in the first case dealing with a preferential
admissions program, DeFunis v. Odegaard,
416 U.S. 312 (197 ), the Court ducked the
issue. Four years later in University of
California Regents v. Bakke, 438 U.S. 265
(1978), the Court could not evade the matter
any longer; its fractured opinion perfectly
reflected the mixed feelings. in the community
over reverse discrimination, quotas, and
affirmative action.

At issue was an admissions program of the
medical school at the University of California
at Davis, which reserved sixteen of one
hundred spaces for minority applicants. Allan
Bakke, a white male, had been denied
admission even though his grades and test
scores were higher than some of those
accepted under the special plan. He sued
under the 1964 Civil Rights Act, claiming he
had been denied equal protection.

Four of the justices, led by Stevens, believed
that Bakke should be admitted and that the
medical school could only operate a race
blind program. Four others, led by Brennan,
believed that race could be a factor, that equal
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protection could involve compensation, and
that Bakke should be rejected. The Court's
decision was delivered by Mr. Justice Powell,
who did not carry a single one of his brethren
with him on the entire opinion. The numerical
quota violated the 1964 Act, so Bakke could
be admitted. Race, however, could be a factor
in a carefully tailored program that took other
considerations into account as well. Moreov
er, the appropriate legislative or judicial body
had to determine that such a program was
the proper remedy to compensate for past
discrimination.

The Bakke decision satisfied neither the
proponents nor the opponents of affirmative
action. A truly activist Court might have gone
and fashioned a full-blown remedy, as it had
done in the apportionment cases and some
of the cases involving rights of the accused.
Some scholars believed Bakke implied that
the judiciary in the future would exercise a
special role in promoting compensatory
programs to achieve racial equality, and that
it recognized a certain responsibility to protect
disadvantaged groups who lacked access to
the political process.

This analysis seemed to be born out the
following year in United Steelworkers v.
Weber, 443 U.S. 193 (1979), when the Court
upheld a voluntary plan between a union and
an employer reserving 50 percent of the
openings in a training program for minorities.
Brennan specifically noted that the Civil
Rights Act should not be read "to prohibit
all race-conscious affirmative action plans."
In Fullilove v. Klutznick, 448 U.S. 448 (1980),
the Court, this time speaking through Chief
Justice Burger, upheld a congressional plan
imposing minority hiring "goals" in public
works programs to remedy past
discrimination.

Affirmative action thus seemed to be
heading for full Court approval until this past
June, when the Court ruled in Firefighters
Local Union No. 1784 v. Stotts, 52 U.S. Law
Week 4767 (1984), that a proper seniority
program took precedence over affirmative
action plans. The City of Memphis had
instituted a plan to hire minority firefighters
but within a few years, as a result of financial
stringency, had to reduce its personnel. To
layoff the newly hired minority firefighters
would defeat the affirmative action plan; to
layoff white employees of long standing
would violate an established seniority
agreement. The Court's decision, upholding
the seniority plan, can be seen either as a
withdrawal from its earlier and bolder stand
or as an indication that the Court will uphold
affirmative action only when there is no
significant accompanying disadvantage to the
majority. The full implications cannot yet be
discerned, but no doubt future litigation will
be necessary.

CONCLUSIONS

In sum, one can see that in three decades
of an activist Court, the judicial power of
the United States has hardly been abused.
Perhaps, as E. S. Corwin suggested long ago,

one can never "prove" that the Founders
intended to bestow judicial review upon the
Supreme Court, but neither can one prove
that they did not. A strong case does exist
in favor of the power, and two centuries of
usage have confirmed it. The judicious
exercise of that authority has enabled the
Court to interpret the Constitution for what
it is, an organic law designed to grow and
develop with the nation, not a rigid set of
inflexible clauses whose meaning must forever
be frozen in a cloudy amber of "original
intent. "

That the Court has dealt with controversial
issues is true; that is part of the essence of
a nation committed to living under law. That
the Court has not always acted wisely also
may be true; that is to be expected of men
and women, even the best of them. But should
we be content with good men and women
trying their best, or is there some higher and
immutable standard that we should demand,
such as an unchanging adherence to orginal
intent, or the articulation of some clear
method of principled decision making? Ought
we be willing to accept changing constitu
tional interpretations with every new appoint
ment to the Court?

In fact, the tides of constitutional interpre
tation shift showly. The Brown decision did
not indicate a sudden desire by the Warren
Court to overturn Plessy; it was the culmi
nation of nearly sixty years of litigation that
had undermined the validity of the "separate
but equal" doctrine. Even the privacy rulings
in Griswold and Roe v. Wade built upon
earlier holdings. Very rarely do we get a major
reversal of doctrine on the Court.

I, for one, am willing to live with flexibility,
even if the Court's interpretation of the
meaning of some constitutional phrases is not
one I share. The judiciary is only part of the
government, and when it has flagrantly gone
against the will of the people, remedy has
been found in the political process. If we
believe that a constitutional democracy needs
some interpretive mechanism, then our court
system with its appellate procedures and the
ultimate power of judicial review strikes me,
to paraphrase Churchill, as not perfect but
the very best we can get.

Sometimes such boldness may lead astray,
but for the most part creative decisions such
as Brown, Griswold, and Reynolds have done
much to promote representative government,
ensure humane justice, protect privacy and
individual autonomy, and guard civil rights
and liberties. The court's activism as a result
has helped rather than retarded the purposes
for which, nearly two centuries ago, the
American people ordained and established
the Constitution-to secure the blessings of
liberty.

Bibliographical Note: Literature on the Supreme Court i va t,

but two books which are particularly helpful are John Hart Ely,

Democracy and Distrust: A Theory of Judicial Review (1980) and

Raoul Berger, Government by Judiciary (1977). Analy e of specific

cases can be found in numerous books and law journal, but

one hould follow the annual review of the U. . upreme ourt

in each November issue of the Harvard Law Review, as well a

in the University of Chicago's Supreme Court Review.
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AGAINST AN ACTIVIST COURT
by Raoul Berger

This article originally appeared in the Catholic
University Law Review, 31 Cath. U. L. Rev. 173 (1982),
and the editors gratefully acknowledge the Review s
permission to reprint it here. Footnotes in the original
article either have been omitted or have been incorporated
into the text.

"The real issue," Professor Willard Hurst
stated in 1954, "is who [is to make] the policy
choices in the twentieth century: judges or
the combination of legislature and electorate
that makes constitutional amendments." The
thesis of this paper is that the judiciary is
not empowered to supplant the policy choices
of the framers with its own. One example
suffices to show that it has done so. With
the "one person-one vote" doctrine Reynolds
v. Sims, 377 U.S. 533, 568 (1964); Wesberry
v. Sanders, 376 U.S. 1, 7-9 (1964), the
Supreme Court reversed the unmistakable
intention of the Fourteenth Amendment's
framers to exclude suffrage from its scope.
Justice Harlan affirmed that this doctrine
truly flew "in the face of irrefutable and still
unanswered history to the contrary." An
activist, Professor Louis Lusky of Columbia
University, wrote that 'Harlan's demonstra
tion is "irrefutable and unrefuted"; half-a
dozen activist academicians agree.

Let me summarize the veriest nutshell of
the confirmatory facts. Justice Brennan,
himself a perfervid activist, observed that" 17
of 19" northern states had rejected black
suffrage between 1865 and 1868, Oregon v.
Mitchell, 400 U.S. 112,256 (1970) (Brennan,
J., dissenting). Consequently, Roscoe Conk
ling, a member of the Joint Committee on
Reconstruction which drafted the Fourteenth
Amendment, stated that it would be "futile
to ask three quarters of the States to do ...
the very thing most of them have already
refused to do." Another member of the
committee, Senator Jacob Howard, made a
similar statement. The chairman of the
committee, Senator William Fessenden, said,
of a suffrage proposal, that there is not "the
slightest probability that it will be adopted
by the States." The unanimous report of the
committee doubted that "the States would
consent to surrender a power they had
exercised, and to which they were attached,"
and therefore thought it best to "leave the
whole question with the people of each State."
That such was the vastly preponderant
opinion in the debates is confirmed by a
remarkable fact. During the pendency of
ratification, radical opposition to readmission
of Tennessee, because its constitution
excluded Negro suffrage, was voted down in
the House by 125 to 12. Senator Charles

Sumner's parallel proposal was rejected by
a vote of 34 to 4. Thus, the evidence indicates
that even the radicals did not believe that
suffrage was covered by the Fourteenth
Amendment. Hence, the Fifteenth Amend
ment was adopted-as its framers expressly
stated-to fill the gap left by the failure of
the Fourteenth to provide for Negro suffrage.
Summing up, former Solicitor General
Robert Bork stated that "[t]he principle of
one man one vote . . . runs counter to the
text of the fourteenth amendment, the history
surrounding its adoption and ratification and
the political practice of Americans from
colonial times up to the day the court invented
the new formula."

Before showing that no such power to
reverse the framers was given to the Court,
let me recall some basic principles. Chief
Justice Marshall declared, in Marbury v.
Madison, 5 U.S. [1 Cranch] 137 (1803), that
a written constitution was designed to define
and limit power and asked: "To what purpose
are powers limited ... if these limits may,
at any time, be passed by those intended to
be restrained," among whom he included the
courts. In addition, there is the founders'
attachment to a "fixed" Constitution,
expressed by Justice William Paterson, one
of the foremost framers: "The Constitution
is certain and fixed; it contains the permanent
will of the people . . . and can be revoked
or altered only by the authority that made
it." Van Horne's Lessee v. Dorrance, 2 U.S.
[2 Dall.] 304, 308 (1795). Another influential
framer, Elbridge Gerry, emphasized that the
people provided for a particular mode of
making amendments, which "we are not at
liberty to depart from...." Until the people
have changed the Constitution by amend
ment, Alexander Hamilton assured the
ratifiers (in The Federalist No. 78), "it is
binding . . . and no presumption, or even
knowledge, of their sentiments, can warrant
their representatives in a departure from it."
Little wonder that Marshall explicitly
disclaimed a judicial "right to change [the]
instrument. "

What role did the framers assign to the
judiciary? The Constitution makes no specific
provision for judicial review. The Founders
were fearful of the greedy expansiveness of
power; they dreaded that their delegates might
"overleap" their bounds. Hence, as James
Bradley Thayer and Judge Learned Hand
noted, they empowered the courts to police
those boundaries. The limited nature of that
role was underscored by Justice James Iredell,

who had anticipated Hamilton's defense of
judicial review. Referring to constitutional
limits on legislative power, Justice Iredell
declared:

Beyond these limitations ... their
acts are void, because they are not
warranted by the authority given.
But within them ... the Legislatures
only exercise a discretion expressly
confided to them by the constitu
tion.... It is a discretion no more
controlable [sic] ... by a Court ...
than a judicial determination is by
them. Ware v. Hylton, 3 U.S. [3
Dall.] 199, 266 (1796)(emphasis
added).

Hamilton was constrained to assure the
nervous ratifiers (in The Federalist No. 78)
that, of the three branches, the judiciary was
"next to nothing," that the courts may not
"on the pretense of a repugnancy ... substitute
their own pleasure to [sic] the constitutional
intentions of the legislature." He stressed (in
No. 81) that judges would be impeached for
"deliberate usurpations on the authority of
the legislature." He would have been aghast
to learn that judges may substitute their own
pleasure for the unmistakable intention of the
framers.

Judicial participation in legislative policy
making was categorically rejected. It had been
proposed to make the Justices members of
a Council of Revision that would assist the
President in exercising the veto power, on
the ground that "[l]aws may be unjust, may
be unwise, may be dangerous, may be
destructive and yet not be so unconstitutional
as to justify the Judges in refusing to give
them effect." Mark the distinction, later
repeated by Marshall: an unwise law is not
necessarily unconstitutional. But Elbridge
Gerry objected, stating that "[i]t was quite
foreign from the nature of ye office to make
themjudges of the policy of public measures."
Nathaniel Gorham chimed in that judges "are
not to be presumed to possess a peculiar
knowledge of ... public measures." Rufus
King added that judges ought not to be
legislators for they "ought to be able to
expound the law as it should come before
them, free from the bias of having participated
in its formation." This, Edward Corwin
commented, was "the first important step in
the clarification of the Convention's ideas
with reference to the doctrine of judicial
review," the "rejection of the Council of
Revision idea on the basis of the principle
. . . 'that the power of making ought to be
kept distinct from that of expounding the



laws. '" The pervasiveness of this view is
attested by Judge Henry's statement in
Kamper v. Hawkins, 3 Va. [1 Va. Cas.] 20
(1793), a landmark assertion of the power
of judicial review:

The judiciary from the nature of the
office ... could never be designed
to determine upon the equity,
necessity or usefulness of a law; that
would amount to an express inter
ference with the legislative branch.
... Not being chosen immediately
by the people, nor being accoun
table to them ... they do not, and
ought not, to represent the people
in framing or repealing any law.

Given that suffrage was unmistakably
excluded from the Fourteenth Amendment,
it is therefore not for the Court to assert
jurisdiction over state voting practices in the
interest of a higher political morality.

Those who rejoice in what Lusky describes
as the Court's "assertion of the power to revise
the Constitution, bypassing the cumbersome
amendment procedure prescribed by article
V," rely on the choice by the framers of the
Fourteenth Amendment of allegedly "open
ended" terms, what Professor John Hart Ely
labels an "invitation" to import extra
constitutional values. Professor Ely agrees,
however, that "due process" had a fixed
procedural content. Support for this inter
pretation is provided by Hamilton's state
ment, made on the eve of the convention,
summarizing 400 years of English and
Colonial history: "The words 'due process'
have a precise technical import, and are only
applicable to the process and proceedings of
,the courts at justice; they can never be referred
to as an act of [the] legislature." The
Reconstructir)n debates disclose that this was
the thinking of the framers of the several
amendments.

Ely himself labels the "privileges and
immunities" clause as "quite inscrutable," and
the "equal protection" clause as "also
unforthcoming." How can "inscrutable"
terms override the framers' unmistakable
intention to exclude suffrage? How can they
curtail rights reserved to the states by the
Tenth Amendment, rights said by Madison
(in The Federalist 0.39), to be "inviolable''?
Respecting these reserved rights, the interpre
tive standard was furnished by Chief Justice
Marshall, in rejecting applicability of the Bill
of Rights to the states: "Had congress engaged
in the extraordinary occupation of improving
the constitutions of the several states ... they
would have declared this purpose in plain
and intelligible language." 83 U.S. [16 Wall.]
36 (1873). In the Slaughter-House Cases,
Justice Miller similarly declined to embrace
a construction that would subject the states'
local concerns to the control of Congress "in
the absence of language which expresses such
a purpose too clearly to admit of doubt."
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In fact, however, the terms are not
"inscrutable." "Privileges and immunities"
had throughout been associated with the
rights of "trade and commerce" drawn from
article IV and its antecedent in the Articles
of Confederation. These rights had been
carefully enumerated in the Civil Rights Act
of 1866 as the rights to own property, to
contract, and to have access to the courts.
Justices Bradley and Field recognized this
early on, and Chief Justice White later
reiterated the point. I "Equal protection" had
been associated in the debates with those
enumerated rights. For example, Samuel
Shellabarger of Ohio said that "whatever
rights as to each of these enumerated civil
(not political) matters the States may confer
upon one race . . . shall be held by all in
equality.... It secures equality of protection
in those enumerated civil rights." As Chief
Justice Taney stated, "The members of the
Convention unquestionably used the words
they inserted in the Constitution in the same
sense in which they used them in their
debates." The Passenger Cases, 48 U.S. [7
How.] 283, 477 (1849) (Taney, C.J.,
dissenting).

But, the activists maintain, words change
their meaning over time, a thinly-disguised
claim of judicial power to revise the Con
stitution. Chief Justice Taney emphasized,
however, that "[i]f in this court we are at
liberty to give old words new meanings when
we find them in the Constitution, there is no
power which may not, by this mode of
construction, be conferred on the general
government and denied to the States."
(Passenger Cases, at 478). In this, he echoed
Madison: if "the sense in which the Consti
tution was accepted and ratified by the nation
... be not the guide in expounding it, there
can be no security ... for a faithful exercise
of its powers." This remained the view of the
Reconstruction Congress. In January, 1872,

IJustice Bradley held in 1870: "[T]he civil rights bill was enacted

at the same session and shortly before the presentation of the

fourteenth amendment ... [it] was in pari materia; and was

probably intended to reach the same object ... the first section

of the bill covers the same ground as the fourteenth amendment."

Live Stock Dealers & Butchers Ass'n v. Cresent City Live Stock

Co., 15 F.Cas. 649, 655 (C.C.O. La. 1870)(No. 8,408).

Led by Justice Field, the four dissenters in the Slaughter-House
Cases asked: "What then, are the privileges and immunities which

are secured against abridgment by State legislation?" 83 U.S. [16

Wall.] 36, 96 (1872). They answered: "In the first section of the

Civil Rights Act Congress has given its interpretation of these

terms ... [which] include the right to make and enforce contracts

... to inherit, purchase, lease, sell, hold, and convey real and

personal property.... "[d. See also Chief Justice White's statement,

in United States v. Wheeling, 254 U.S. 281, 294 (1920), that "the

Constitution plainly intended to preserve and enforce the

limitations as to discrimination 'imposed by Article IV of the

Articles of Confederation ... the text of Article IV, Section 2

of the Constitution, makes manifest that it was drawn with

reference to the corresponding clause of the Articles of

Confederation and was intended to perpetuate its limitations.... "

a unanimous Senate Judiciary Committee,
signed by senators who had voted for the
Fourteenth Amendment, stated, "A construc
tion which should give the phrase . . . a
meaning different from the sense in which
it was understood and employed by the people
when they adopted the Constitution, would
be as unconstitutional as a departure from
the plain and expressed language of the
Constitution." The task of the interpreter,
Justice Holmes wrote, is to ascertain what
the words meant to the writer and to
effectuate that intention. Where that intention
is manifest, Judge Learned Hand held, it
"overrides even the explicit words used." Men
do not use words to defeat their purpose.
If the framers meant to conceal their purpose,
they committed a fraud on the ratifiers. Of
course, there is not a shred of evidence for
such a purpose.

"The new 'substantive equal protection;'"
Professor Herbert Packer justly affirmed,
"has under a different label permitted today's
Justices to impose their prejudices in much
the same manner as the Four Horsemen once
did." That reflects what John Stuart Mill
considered the universal "disposition of
mankind ... to impose their own opinions
and inclinations as a rule of conduct on
others," cautioning that it is restrained only
by "want of power." (Quoted in Furman v.
Georgia, 408 U.S. 238,467 (1972) (Rhenquist,
J., dissenting).) In a revealing autobiographi
cal disclosure, Justice Douglas wrote that "the
'gut' reaction of a judge at the level of
constitutional adjudication, dealing with the
vagaries of due process ... and the like, was
the main ingredient of his decision." Why
should millions of Americans prefer the "gut
reaction" of some Justices against death
penalties, for instance, to their own choice
of death penalties? Judge J. Skelly Wright,
a devoted activist, pointed out that "the most
important value choices have already been
made by the Framers of the Constitution"
and that judicial "value choices are only to
be made within [those] parameters," implying
that Justices may not supplant the framers'
choices.

The fundamental issue, then, is whether the
people may govern themselves or whether
they have surrendered self-government to a
nonelected, life-tenured, self-constituted set of
Platonic Guardians. Like Charles McIlwain,
I believe that "the two fundamental correl
ative elements of constitutionalism for which
all lovers of liberty must yet fight are the
legal limits to arbitrary power and a complete
responsibility of the government to the
governed. " Nothing in the Constitution or its
history warrants the inference that, alone
among the branches, the judiciary was given
unlimited, unaccountable power, checked
only by judicial "self-restraint."

EDITORS NOTE: The annual subject index for the issues in Volume 60 (September 1983 through August 1984) will appear
in the October 1984 issue.
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