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In 1987, Americans will commemorate
the 200th anniversary of the drafting of the
United States Constitution at the Philadel
phia Convention in 1787. Over the next
severalyears, agreat deal ofpublic andschol
arly attention will be devoted to the historic
significance of events in 1787, to the con
tinuing controversy over the meaning of
particular constitutional provisions, and to
the future of constitutional governance.

As a prelude to the examination of the
Constitution, however, consideration ought
to be given to the philosophical, legal, and
historic roots of the Constitution-in short,
to the idea ofconstitutionalism. In this News
Letter, Professor Howard deals in briefwith
the evolution of constitutional principles
during the colonialperiod in America. With
in this context, special emphasis is given to
the sources of American notions of consti
tutionalism in the English legal tradition,
as exemplified by Magna Carta (1215), and
in the development and evolution ofcolonial
charters.

CO STITUTIONAL PRINCIPLES IN THE
COLONIAL PERIOD

The Virginia Charter of 1606 ordained
that "each of the said Colonies shall have
a Council, which shall govern and order all
Matters and Causes" and that such councils
should have governmental powers as enu
merated in the charter. Then followed this
significant language:

Alsoe wee doe, for us our heires
and successors, declare by their
presentes that all and everie the
parsons being our subjects which

Note: The editors express their apprecia
tion to the University Press of Virginia for
permission to use material in this News Let
ter adaptedfrom Professor Howard's book
The Roadfrom Runnymede: Magna Carta
and Constitutionalism in America (Char
lottesville: University Press of Virginia,
1968).

shall dwell an inhabit within everie
or anie of the said severall Colonies
and plantacions and everie of
theire children which shall happen
to be borne within the limitts and
precincts of the said severall Col
onies and plantacions shall have
and enjoy all liberties, franchises
and immunities within anie of our
other dominions to all intents and
purposes as if they had been abid
ing and borne within this our
realme of Englande or anie other
of our saide dominions.

The "liberties, franchises, and immuni
ties" of Englishmen: historic words that
would roll and echo down through the
decades of colonial history. They would
appear, in one form or another, again and
again-in the charters of the other American
colonies, in the statute law of colonial assem
blies, in petitions against tyrannical royal
governors, in the declarations of the Stamp
Act Congress, in the pamphlets and writings
of John Adams and John Dickinson and
scores of others, in the resolutions of the
Continental Congress, and finally in the
Declaration of Independence.

The guarantee of the liberties, franchises,
and immunities that the colonists would
have had in England was in effect a declara
tion that the settler in an English colony
was to enjoy a status not accorded hitherto
to colonists of Spain or France or other
countries. A Spaniard who settled in a
colony of Spain, for example, did not enjoy
the benefits of the laws and privileges he
might have had in his homeland. But, accord
ing to the Charter of 1606, the English
colonist was to carry with him the protec
tions and privileges of the common law
which were his in England.

The Virginia Charter of 1606 takes on
even greater significance when one considers
that the text of the charter may well have
been scrutinized by the sometime English
Attorney General Edward Coke, who was
to become the great seventeenth-century

expositor of the common law and who was
to have dramatic influence on the course
of American legal and constitutional
thought. It was Coke who in 1610 decided
Dr. Bonham's Case, in which he said that
an Act of Parliament "against common right
and reason" would be voided by the com
mon law, and who later wrote the famous
Institutes on the laws of England, in which
he said that any statute passed by Parlia
ment contrary to Magna Carta, the corner
stone of the rights of Englishmen, should
be "holden for none."

The pattern established with the charter
supporting the first permanent settlement,
that at Jamestown in 1607, was followed
in later charters. The guarantee in the 1606
charter of the Englishman's "liberties, fran
chises, and immunities" (or like phraseol
ogy) became standard language in the char
ters that were granted for later colonies. The
Charter of Massachusetts Bay of 1629, for
example, declared that all who should settle
in that colony should "have and enjoy all
liberties and Immunities of free and natural!
Subiects ... to all Intents, Constructions,
and Purposes whatsoever, as yf they and
everie of them were borne within the Realme
of England." Similar language appears in
the charters ofcolonies that followed, includ
ing Maryland (1632), Maine (1639),
Connecticut (1662), Carolina (1663), Rhode
Island (1663), Carolina (1665), and Massa
chusetts Bay (1691).

The language of the charters encouraged
a tendency to model the colonies' laws after
those of England. The typical recurrence in
the charter of the guarantee of the "rights
of Englishmen" is but one instance. Another
standard provision, carefully inserted in
charter after charter;required that laws and
ordinances passed in the colonies be agree
able to the laws of England. Typical was
the language of the second Charter of Vir
ginia, that of 1609, which, in giving govern
mental authority to the Treasurer and Corn
pany of Adventurers and Planters of the
City of London, required that all "statuts,



ordinannces and proceedinges as neere as
convenientlie maie be, be agreable to the
lawes, statutes, government and pollicie of
this oure realme of England." A similar
proviso may be found in other colonial
charters.

One of the earliest legal events in Virgin
ia's history, aside from the charters from
the King, was the appearance of the so
called "Great Charter" of 1618, sometimes
called the instructions to Governor Yeard
ley, submitted by the Virginia Company.
This charter has been described in the most
fulsome language. At the end of the last
century, Alexander Brown referred to it as
"our first executed Magna Charta. "N0 copy
of the charter of 1618 survives as a whole.

lIt we know That among t e cbarges to
Virginia's Governor, Sir George Yeardley,
was that, soon after his arrival in Virginia,
he should summon a general assembly to
participate in the colony's governance.
Yeardley did convene the Assembly in
1619-the first representative legislative
assembly in the New World. Virginians
might not unreasonably have looked upon
this event as the realization of at least one
of the "liberties, franchises, and immunities"
to which the colony's charter entitled them.

The laws and customs of England came
to Virginia in many ways and forms, of
which a representative assembly was but
one. In 1631 the Governor and Council,
together with the Assembly, agreed that
there should be courts, meeting monthly or
more often, in some of the "remote plan
tations," that is, Charles City and Henrico
(both upriver from Jamestown). Commis
sioners in the courts were instructed to do
justice "as neere as may be after the lawes
of the realme of England and statutes there
of made. " The same oath, in language recall
ing chapter 40 of Magna Carta, required

-H"'~-f"f'llflrtY\'·iss1on '\l-oe equall .gh , to the
poore and to the rich," and, laying down
a rule which Sir Edward Coke had pro
claimed twenty years before in Dr. Bon
ham's Case, admonished commissioners:
"you shall not be of counsell in any case
or quarrell hanginge before you...."

The evidence is rather clear in these early
years of the Virginia Colony of Virginians'
concern for the benefits of the English law
and for the "rights of Englishmen," includ
ing the rights which had originated in or
by evolution been adduced from Magna
Carta- due process of law, no taxation
without consent, and others. While the Eng
lish model guided the evolution of govern
ment in Virginia and elsewhere, the institu
tions of the colonies exhibited some of the
same tensions evident in the English tradi
tion. In the Massachusetts Colony, for
instance, we find an early example of the
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conflict between the role of the courts and
the legislature.

In the formative years of the Massachu
setts Colony, law was in good part judge
made. Given the theocratic flavor of the
government of Massachusetts and the ele
ments of judicial discretion usually asso
ciated with judge-made law, this brand of
lawmaking was not welcome to all who lived
under its rule. The primary sources of laws
in the early years in Massachusetts were in
orders and decisions of the magistrates in
the Court of Assistants, although after the
enlargement of the General Court, the
legislative body, in 1634, legislation in the
proper sense became an increasingly impor
tant source of law in the colony.

Butdi cretionary justice~ a administered
by the magistrates, continued, and therein
lay the seeds of one of the most illuminating
legal controversies of seventeenth-century
America, a controversy that produced two
of the notable documents of that time, the
Body of Liberties of 1641 and the Lawes
and Liberties ofMassachusetts of 1648. The
rumblings began as early as 1635. The
discontent took the form of demands for
written laws, to restrain the discretion of
the magistrates. Governor Winthrop noted
in his journal that when the General Court
met in May 1635 at Newton, "The deputies
having conceived great danger to our state,
in regard that our magistrates, for want of
positive laws, in many cases, might proceed
according to their discretions, it was agreed
that some men should be appointed to frame
a body of laws, in resemblance to a Magna
Charta, which ... should be received for
fundamental laws."

The Body of Liberties of 1641 was not
a detailed code of existing positive law in
the sense that we think of a code today;
rather it was more in the nature of a
state!J1ent of copstitutional principles. In
fact, the document notes that its provisions
"are expressed onely under the name and
title of Liberties, and not in the exact form
of Laws or Statutes." Thus the Body of
Liberties deals with such things as due
process of law, general application of laws,
the relationship of church and state, judicial
procedures, and (in separate sections) "lib
erties" of freemen, wornen, children, ser
vants, and foreigners. It resembled, to look
backwards, the kinds of principles stated in
Magna Carta, and, to look forward, it
foreshadowed the bills of rights which were
in the next century to become standard
features of the American federal and state
constitutions. The famous Lawes and Lib
erties of Massachusetts of 1648 has been.
called "the first modern code of the Western
world," antedating Colbert's project in
France by twenty years. In fact, rather than
a code, it might be more accurate to call

it an abridgment of the laws, of the kind
already popular among lawyers in England.
In any event it was a boon to the colonists
for now the laws in force were available i~
accessible form, and should a magistrate
wield his authority with untoward severity
or in disregard of the liberties of the subject,
the printed word could be invoked in the
subject's defense.

Other colonies took steps to develop both
a statement of rights and a legal code built
upon English constitutional principles.
Thus, when William Penn set sail for Amer
ica in August 1682, he carried his blueprint
for Pennsylvania, the Frame of Government
of Pennsylvania. In drafting this instrument,
Penn drew deeply on the traditions of

agna ear a, espeei-al-}. e--ttd-m-ttri t a-
tion of justice in the courts. Chapter 40 of
the Great Charter was duplicated in the
Frame of Government's requirement "that
all courts shall be open, and justice shall
neither be sold, denied nor delayed." All
judicial pleadings, processes, and records
were to be short, in English, and of a "plain
character" to the end that they might be
readily understood and justice speedily
administered. Penn's document decreed that
"all fines shall be moderate, and saving
men's contenements, merchandize, or wain
age," a clause obviously derived from chap
ter 20 of Magna Carta. Laws were to be
well publicized; the Frame of Gove-rnment
itself was to be hung up in the assembly
chamber and in the provincial courts and
was to be read annually at the opening of
every provincial Council, General Assem
bly, and court of justice.

The seeds planted by Penn bore fruit.
Within two years of the proprietary grant
from the Crown to Penn, the Assembly of
Pennsylvania was passing laws reaffirming
the rights of Englishmen. In 1682 and 1683
the Assembly drew heavily on Magna Carta,
on Sir -Edward Coke's writings, and on the
examples of Penn in spelling out a number
of the fundamental liberties of the people
of Pennsylvania. The laws of the province
were ordered to be published and printed
so "that every person may have the knowl
edge thereof"; moreover, the laws as pub
lished were to be "one of the Books taught
in the Schooles of this Province."

Despite all these examples of the colo
nists' building on English jurisprudence, it
is fair to say that there was never an artic
ulate colonial theory of what it meant to
say that the colonists were entitled to the
laws of England. A writer who called himself
"An American" wrote An Essay on the
Government of the English Plantations,
published at the beginning of the eighteenth
century, and made this complaint:

Noone can tell what is law and
what is not in the plantations.



a philosophy of government, were con
cerned with the same problem: how arbi
trary power might be limited so that indi
vidual rights might be secured. The tendency
of power to expand, and the consequent
need to defend liberty, would have been
considered by the Englishmen of the time
as one of the leitmotivs of English history.
Whether they spoke the language of the
lawyer, then, or that of the philosopher, they
had the same end in view.

The American colonist, conditioned as he
was to the Englishman's way of looking at
law and society, was, if anything, even more
concerned with the uses and abuses of
power. Natural rights were to the colonist
a restraint on power. The British Constitu
tion was a restraint. John Adams called that
constitution "the most stupendous fabric of
human invention"; like many American col
onists, he took hat view because he looked
upon the British Government as a "mixed"
government. By that theory, government by
King, Lords, and Commons represented a
blending of the three classical forms of
government-monarchy, aristocracy, and
democracy. It was to this tripartite mixture
that Americans like Adams and theorists
like Montesquieu attributed the peculiar
virtues of the English system.

If a corollary of natural rights thinking
was that there were limits to government
and to the arbitrary exercise of power by
those who governed, then a constitution
which checked and limited power was a
natural vehicle for the expression of such
natural rights. Thus the American colonists,
like many Englishmen, came frequently to
identify natural rights and the rights of
Englishmen. Charters and the common law
came to be viewed as a distillation of
inherent rights, concrete statements in legal
form of rights which were ordained by God's
law or which sprang from the nature of man.

CONCLUSION
For all that the years before 1776 taught

Americans about the uses of constitutional
ism, that experience was not a complete
rehearsal for the building of a nation. Ap
peals of the "rights of Englishmen" served
well enough in seeking to prick the con
science of King and Parliament; and renew
ed apprehension about the security of these
rights under the constitution drafted in Phil
adelphia in 1787 would lead to the addition
of the Bill of Rights to the Constitution in
1791. For the delegates who assembled at
the Philadelphia Convention in 1787, how
ever, the single-minded concern with rights
that characterized the Revolutionary period
yielded to a recognition of the need to
establish an institutional framework for a
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national government equipped with substan
tial, but not unrestrained, powers. On the
matter of governmental institutions, refer
ence to British experience was as much to
avoid British mistakes as to copy British
virtues. The specifics of the British system,
as the Americans of 1787 understood it to
operate, were often rejected in favor of some
innovation thought more appropriate to a
republican system and to a government of
limited and delegated powers.

Indeed, to the extent the framers of the
Constitution thought they were drawing
upon the British model, they were under
a misapprehension as to just how that sys
tem in fact had come to operate as of the
late eighteenth century. The Philadelphia
delegates understood the British Constitu
tion to turn upon the theory of a "mixed"
government in which the various branches
operated as checks on one another. In so
viewing the British system, Americans drew
heavily upon Montesquieu, who thought
that the secret of political liberty in Britain
lay in not uniting the legislative and exec
utive powers in the same hand. Montes
quieu's description, however, was inaccu
rate. As Walter Bagehot once wrote, "The
Americans of 1779-87 thought they were
copying the English Constitution, but they
were contriving to contrast to it."

Imbued, then, with the spirit of Anglo
American constitutionalism, Americans at
and after the drafting of the Constitution
were to face a range of constitutional ques
tions for which English experience offered
either confusing guidance or little direction
at all. The Constitution as drafted in 1787
and ratified in 1789-along with the Bill of
Rights added shortly thereafter-addressed
these questions, but, not surprisingly, did
not settle them for all time. Among the more
important of these questions are the
following:

(I) Is the Constitution the ultimate
source of governmental authority
and rights, or is it a mere summary
of a more elaborate legal order
rooted either in tradition or in nat
ural rights? (For example, what is
the meaning of the Ninth Amend
ment in the Bill of Rights, which
states, "The enumeration in the
Constitution, of certain rights,
shall not be construed to deny or
disparage others retained by the
people. ")

(2) The Preamble implies that the
Constitution is a compact of "the
People. " But only a segment of the
citizenry-generally male proper
tyholders-could participate in the
ratification of the Constitution by

voting for delegates to state rati
fying conventions. Moreover, "the
People," as defined by the Found
ers in 1787, did not encompass all
persons-slaves were regarded as
property. Thus, the questions of
who is entitled to citizenship under
the Constitution and what rights
accompany citizenship have pro
voked persistent and sometimes
violent controversy.
(3) How can the Constitution be
adapted to changing conditions
over time? Should changes in the
Constitution be accomplished
through formal amendment or by
reinterpretation of its language?
(4) What is the relationship be
tween the design of governmental
institutions and the preservation of
basic liberties? Which branch of
government-legislative, execu
tive, or judicial-is the safest re
pository of individual rights?
(5) How can a government be
made responsive to the will of the
people and, at the same time, be
restrained from abridging the
rights of political minorities?
(6) Whatever the Founders' views
on the merits of a "federal" system,
the realities of their time required
that the Constitution recognize
and respect the states as govern
mental units within a broader na
tional union. But what balance
should be struck between powers
lodged in the central government
and those retained by the states,
and how should disputes over that
balance be resolved?
(7) In creating a Constitution,
Americans assumed a limited
range of functions for government
generally, leaving much to private
initiative. Lockean notions about
limited government were familiar,
but how should assumptions about
the proper relation between public
and private action be translated
into fundamental law?

As Americans approach the bicentennial
of their Constitution, the issues of the fram
ers' generation have their modern coun
terparts. We still wrestle with problems of
federalism, the separation of powers, the
enforcement of the Bill of Rights, the dynam
ics of change-all the questions that inhere
in a commitment to constitutional govern
ment in the United States. The health of
a free society depends in large measure upon
how well modern Americans respond to the
challenges of self-government under the
Constitution.
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their ancestors upon emigration to America
carried with them "all the rights, liberties,
and immunities of free and natural-born
subjects, within the realm of England.

Americans were indeed moving closer to
providing their own governments. In May
1776 the Continental Congress resolved that
it be recommended to the respective assem
blies and conventions of the several colonies
that, where adequate governments were lack
ing, they create such governments as, in their
opinions, should "best conduce to the happi
ness and safety of their constituents in par
ticular, and America in general." It was also
proposed that the Congress adopt a resolu
tion calling for the total suppression of
"every kind of authority" under the British
Crown.

By the eve of revolution, the British
Government, on the one side, and the colon
ial spokesmen, on the other, had taken up
positions which, once aired and hardened,
proved irreconcilable. They had in fact laid
bare a conceptual problem of the boundary
between the supremacy of Parliament and
the independence of the colonies, a border
which was best left a mystery and which,
once explored, could lead only to a clash.

What was the plane of argument? If one
followed Locke, he might tend to use the
language of natural rights. If Coke, the lan
guage of the law. Either level of discourse
would have been familiar to Englishmen and
colonists alike at that time. Which did the
colonists use? David Ramsay in his History
of the American Revolution (published in
1789), observed that the colonists, from their
first settlement in America, were "devoted
to liberty, on English ideas, and English
principles." But Ramsay seemed to think
that the colonists' arguments were essential
ly based on natural law and natural rights
rather than on the British constitution.

-----In fae , the gulf· not s(rgrearas· might
seem. It is true that the leading colonial
figures-in congresses and assemblies, in
pamphlets and essays-were often of oppos
ing views on the question of whether the
colonists ought to argue from natural rights
or from the rights of Magna Carta and the
colonial charters. But ultimately, eclecticism
prevailed, and the various divergent paths
tended to merge.

The debates in the Continental Congress
in 1774 over how the colonial case against
British policy should be stated offer another
example. Richard Henry Lee of Virginia
submitted that colonial rights in fact rested
on four foundations-"on Nature, on the
British Constitution, on Charters, and on
immemorial Usage." John Jay, delegate
from New York, agreed that resort should
be had to the law of nature and to the British
Constitution to ascertain colonial rights, but
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James Duane of New York thought the con
stitutional argument sufficient; he was for
"grounding our Rights on the Laws and
Constitution of the Country from whence
We sprung, and Charters, without recurring
to the Law of Nature-because this will be
a feeble Support. Charters are Compacts
between the Crown and the People and I
think on this foundation the Charter Govern
ments stand firm."

The committee appointed by the Congress
to work out a statement of the colonists'
rights took the eclectic course. Samuel Ward
noted in his diary that, on October 9, he
met with the committee and that they
"agreed to found our rights upon the la\vs
of Nature, the principles of the English
Constitution, and charters and
compacts...."

The divergent colonial approaches to a
theoretical basis for their rights reflected in
good part the different backgrounds and
assumptions of leaders from New England
and from the southern colonies. The tradi
tions of the common law and a profound
respect for the orderly processes of the Brit
ish Constitution characterized those bars
for example, in South Carolina, Virginia,
and Maryland-which had a significant rep
resentation of members of the Inns.

The revolutionary leaders of New Eng
land tended more to abstractions and theory
than to legal precedents. They were better
philosophers than they were lawyers.
Accordingly, the law they looked to was as
likely to be natural law as it was to be the
statute or common law of England. This
attitude of mind was shared by at least one
southerner, Thomas Jefferson, who is
remembered, and spoke at the time, more
as theorist and philosopher than as lawyer.
As Vernon Parrington has observed, Jeffer
son "wrote more convincingly when defend
ing the principles of Locke than in expound
ing Coke." Thus, the Declaration of
Independence, which came from Jefferson's
pen, grounded American liberties primarily
in a theory of natural right ("We hold these
truths to be self evident") rather than in the
principles of English law.

But the Declaration gave perhaps too
little weight to the significance of English
law in American thought. In this respect,
the Virginia Declaration of Rights, drafted
by George Mason and approved by the state
convention on June 25, 1776, as the basis
for an independent Virginia government,
more nearly reflected the intermixture of
political theory and legal tradition that
undergirded the Revolution.

Mason's Declaration of Rights began
with a good, healthy dose of natural rights;
that all men are by nature created free and
independent; that they enjoy certain inher
ent rights of which, even in a state of society,

they cannot divest their posterity, namely,
life, liberty, property, and the pursuit of
happiness; that all power derives from the
people; that when government fails in its
purposes a majority of the people have the
inalienable right to alter or abolish it. Then
came provisions which must have come eas
ily to the pen of Mason, so recently a
defender of the rights of Englishmen. From
the principle which Englishmen had built
from Magna Carta through the Petition of
Rights and the Bill of Rights came the provi
sion of the Declaration of Rights that the
people cannot be taxed without their con
sent or that of their representatives. The first
section of the English Bill of Rights
appeared in the declaration that the laws
shall not be suspended wittraut the conseIft
of the people's representatives. Standing
armies, thought to be a danger to liberty,
were warned against in the 1776 document,
recalling the prohibition of the 1689 bill
against standing armies in peacetime with
out consent of Parliament.

Procedural rights (always so near to the
core of Anglo-American jurisprudence)
were guaranteed. Trial by jury, which Coke
and Blackstone had traced to Magna Carta,
was assured, and the Great Charter's chapter
39 appeared in the requirement that "no man
be deprived of his liberty, except by the law
of the land, or the judgment of his peers."
The tenth section of the English Bill of
Rights became, word for word, the ninth
section of Mason's Declaration: "That exces
sive bail ought not to be required, nor
excessive fines imposed, nor cruel and unus
ual punishments inflicted."

Thus, Mason's Declaration and subse
quent bills of rights in state and federal con
stitutions were the repository of English
values. There were, of course, in such bills
of rights values and _g!1arantees which no
Englishman of the time could have pointed
to in his basic law- for example, the
statement that government derives from the
people and not the rulers and the guarantee
of freedom of conscience and religion. But
Allan Nevins is close to the mark in saying
that the Virginia Declaration of Rights and
the other bills of rights which followed it
were in good part "restatement[s] of English
principles - the principles of Magna Char
ta, the Petition of Rights, the Common
wealth Parliament, and the Revolution of
1688."

There were good reasons why the princi
ples of natural right and the maxims of Eng
lish law tended to merge, as in the Declara
tion of Rights. The Englishman who, like
Coke, was reflecting on the dimensions of
Magna Carta and the common law, and the
Englishman who, like Locke, was writing



Some hold that the law of England
is chiefly to be respected, and,
where that is deficient, the laws of
the several colonies are to take
place. Others are of the opinion
that the laws of the Colonies are
to take the first place and that the
laws of England are in force only
where they are silent. Others there
are who contend for the laws of
the colonies, in conjunction with
those that were in force in England
at the first settlement of the colony,
and lay down that as the measure
of our obedience, alleging that we
are not bound to observe any late
acts of parliament in England
except such only where the reason
of the law is the same here that
it is in England.

William Blackstone, in the first volume
of his Commentaries on the Laws of Eng
land (1765), took the view that the American
colonies were "conquered countries" and
that in those countries the King was free
to alter the existing laws. It followed then,
by Blackstone's classification, that "the com
mon law of England, as such, has no allow
ance or authority there.... " The American
colonies would, of course, be subject to the
authority of Parliament, though (like Ire
land) not subject to a given Act of Parli
ament unless specifically named in the act.

S1. George Tucker-who, as George
Wythe's successor in the chair of law at
the College of William and Mary, produced
the greatest American commentary on
Blackstone-emphatically disagreed with
Blackstone. The English emigrants to Amer
ica were not, he pointed out, a conquered
or a ceded people. Tucker quoted the lan
guage of the several charters of Virginia,
in which the emigrants were guaranteed the
liberties and privileges of Englishmen. From
this Tucker inferred the probability that the
charters of the other colonies had the like
guarantee. (He was, of course, right; they
did contain the assurance of the rights of
Englishmen.)

To Tucker the colonial charters were com
pacts, in the Lockean sense. Thus, whatever
other arguments there might be for or
against saying that English law followed the
English emigrants to America, Tucker was
able to conclude "upon the ground of com
pact alone, that the English emigrants who
came out to settle in America, did bring
with them all the rights and privileges of
free natives of England; and, consequently,
did bring with them that portion of the laws
of the mother country, which was necessary
to the conservation and protection of those
rights."

It is doubtful if the colonists had any pre
cise idea what was meant by the "laws of
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England," but the colonists knew they want
ed them. It should be understood, however,
that the colonists at no time wanted the laws
of England en masse. Many English laws
would have been, at best, irrelevant to, at
worst, destructive of colonial values. The
colonists, for example, certainly did not
want feudal land laws or laws giving privi
leges to the Church, established or not.
What they wanted from the English law were
its best traditions-due process of law, trial
by jury, procedural fairness in courts of law,
punishments in tune with the growth of civ
ilized standards, a say in the imposition of
taxes. They wanted to pick what appealed
to them, and reject the rest.

CONSTITUTIONALISM AND
REVOLUTION

Events in the eighteenth century-espe
cially British taxing policies in the wake of
the Seven Years' War (1756-63)-brought
a series of clashes between the colonists and
the mother country over the former's rights.
In 1765, with the passage of the Stamp Act,
the Virginia Assembly took a stand for self
government as to internal matters. The
House adopted four resolutions. One
declared that the original settlers of Virgin
ia brought with them and transmitted to
their posterity the right to all the "Liberties,
Privileges, Franchises, and Immunities"
enjoyed by the people of Great Britain.
Another called the right not to be taxed
without consent "the distinguishing
Characteristick of British Freedom, without
which the ancient Constitution cannot
exist. "

Thus did Virginia ring an "alarum bell
to the disaffected. " Not only did the other
colonies pass resolutions, they responded to
a call from Massachusetts to send delegates
to a congress in New York. This was a
momentous move, for it was the first spon
taneous colonial effort at united action, and
it foreshadowed the Continental Congresses
that were to meet in the years just before
the Revolution. The declarations of the
Stamp Act Congress were similar in content
to those of the individual colonial assem
blies. The Congress held that his Majesty's
subjects in the colonies were entitled to "all
the inherent Right and Liberties" enjoyed
by his subjects in Great Britain, specifically,
the right not to be taxed without their
consent and the right to trial by jury. In
their petition to the King, the Congress
rested both of these rights on Magna Carta:
"The invaluable Rights of Taxing ourselves,
and Trial by our Peers, of which we implore
your Majesty's Protection, are not, we most
humbly conceive Unconstitutional; but Con
firmed by the Great CHARTER of English
Liberty." Opposition to the Stamp Act took
yet other forms. The county court of

Northampton County, Virginia, "unani
mously declared it to be their opinion that
the said act did not bind, affect, or concern
the inhabitants of this colony, in as much
as they conceive the same to be unconsti
tutional. . . ." An echo of Coke's opinion
in Dr. Bonham's Case and a prophecy of
judicial review as it later was enunciated by
Chief Justice Marshall in Marbury v. Mad
ison (1803), this decision of the Northamp
ton County court was probably the first in
America to declare a legislative act void
because of unconstitutionality.

Prosperity in the American colonies in
the early 1770s nearly buried once and for
all the efforts of Sam Adams and other
colonial agitators to sustain resentment
against British colonial policy. Repeal of the
Stamp Act and other objectionable statutes
brought an outpouring of loyal sentiment
for George III. Then came the Boston Tea
Party. In 1773 Parliment made new arrange-
ments with the East India Company for
the importation of tea into the colonies. A
duty of 3d. per pound of tea was still in
effect, and when the Company's tea ships
began arriving in colonial ports the Sons
of Liberty went into action. At two ports,
Philadelphia and New York, the ships were
turned back; at Boston, a mob disguised
as Indians and Negroes scurried aboard the
ships and dumped quantities of tea into the
harbor. A showdown was at hand. Massa
chusetts had misbehaved, and now it was
to be punished.

The punishment took the form of Acts
of Parliament, which the American colonists
labeled the "Coercive" or "Intolerable" Acts.
One act placed Boston under a kind of
blockade until it would pay reparations for
the jettisoned tea. The other colonies were
quick to rally to Massachusetts' support. In
Virginia, Governor Dunmore having dis
solved the Assembly, the Burgesses met at
tea eigh Ta e a ca e for the '2, v ro.
colonies to appoint delegates to meet in a
general congress.

The Continental Congress of 1774 pro
duced a number of documents-resolutions
of nonimportation and nonexportation, an
address to the people of Great Britain, an
address to the inhabitants of Quebec, a peti
tion to the King, and others. Of special sig
nificance was the Congress' statement of the
rights of the colonies which it held to have
been violated by the British Government,
a document often referred to as the Declara
tion and Resolves of the First Continental
Congress. These resolutions began by advert
ing to the claims of Parliament to the right
to legislate for the colonies and Parliament's
enactment of "impolitic, unjust, and cruel,
as well as unconstitutional" statutes. Then
the Congress set out the actual resolutions,
chief among which was the declaration that
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The public is invited to attend and to par
ticipate in the forum, which will be video
taped for later broadcast on WCVE-TV
Channel 23, Richmond. Seating is limited,
however, and persons planning to attend
should reserve a seat by writing or calling
Ms. Kathy Pickering, The Colonial
Williamsburg Foundation, P. O. Box C,
Williamsburg, VA 23185 (phone: 804/229
1000, ext. 2369).
About the Site: The Courthouse at Colon
ial Williamsburg dates back to \770 when
the City of Williamsburg and James City
County authorized construction of a court
building to be used in common. The court
house not only recalls the era when "court
days" constituted the major forum of public
affairs, but also harks back to the period
when Williamsburg was the capital of Vir
ginia. The state's first constitution was ap
proved by the convention meeting at the
Williamsburg Capitol on June 29, 1776.
Thomas Jefferson and John Marshall stud
ied at the College of William and Mary
under George Wythe, a great professor of
law and formulator of the doctrine of judi
cial review.

The Williamsburg meeting is the first of
twenty forums in a series entitled "The Con
stitution and the Commonwealth: The Vir
ginia Court Days Forums." Directed by the
Institute of Government and supported in
part by a grant from the National Endow
ment for the Humanities, the Court Days
Forums on the United States Constitution
will take place at various sites throughout
the Commonwealth over the next three
years. The Court Days Forums will lead up
to the 200th anniversary of the United States
Constitution, which will be celebrated by
Virginia and the nation in 1987.

The Williamsburg Forum will consider
the philosophical and legal roots of the Con
stitution. The key questions to be addressed
are to what extent the Constitution repre
sented a new development in political the
ory, what objectives the Founders sought
to achieve through the Constitution, and
what the Founders thought about the issue
of constitutional change. Background for
the forum is provided in Professor Howard's
News Letter.
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