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The Voting Rights Act of 1965, beyond
question, has profoundly reshaped the face
of American government and politics,
particularly in the South. Within a few years
of its enactment, the Act brought about a
dramatic increase in voting registration
among southern blacks, finally making good
the promise of the Fifteenth Amendment
nearly one hundred years after its ratifica
tion. The massive influx of new black voters
into the southern electorate unsettled old
political coalitions, led to the election of a
number of black officeholders at the state
and local levels, and established the "black
vote" as a pivotal force in state and national
politics.

In late June of 1982, Congress completed
final action on legislation to extend the
Voting Rights Act of 1965, and on June 29
President Reagan signed the Voting Rights
Act Amendments of 1982 into law. While the
1982 Amendments leave intact key features
of the original 1965 law, most notably the
provisions that trigger federal oversight of
electoral practices in selected states and
counties, the Amendments also modify the
terms of the Act in two fundamental
respects.

First, the Amendments transform the
"temporary" character of the Act into a more
permanent status, while at the same time
providing for a new procedure under which
jurisdictions subject to special coverage can
win exemption or "bailout" from the Act.
Thus, the 1982 Amendments largely aban
don the assumption implicit in the original
legislation that the extraordinary enforce
ment mechanisms of the 1965 Act could be
phased out within a few years. In contrast to
the five-year extension mandated by the
1970 Voting Rights Act Amendments and
the seven-year extension authorized by the
Voting Rights Act Amendments of 1975, the
1982 Amendment mandate a twenty-five
year extension.

The second major change wrought by the
1982 Amendments is a revision in the
language of Section 2 of the Act, which
issues a broadscale prohibition, applicable
nationwide, against the denial or abridgment
of the right to vote on account of race, color,
or language. Under the new wording of
Section 2, a legal challenge to an electoral
practice must show only that the practice is
discriminatory in its effect on a racial or
language minority.

A full comprehension of the changes in
Section 2 and the bailout provisions of the
Voting Rights Act requires, first, some
understanding of the rationale underlying
the original passage of the Act and the law's
subsequent development. After briefly re
viewing the history of the Voting Rights Act,
this News Letter examines the new bailout
requirements and the effects test of Section 2
established by the Voting Rights Act
Amendments of 1982. (This analysis does
not discuss other provisions of the 1982
Amendments, including the extension until
1992 of Section 203, which requires bilingual
election materials in certain jurisdictions;
and the addition of Section 208, which
establishes the right of a blind, disabled, or
illiterate voter to "assistance by a person of
the voter's choice," other than the voter's
employer or union agent.) Special attention
is given to the potential impact of the 1982
changes on Virginia's localities.

THE VOTING RIGHTS ACT IN VIRGINIA:
A BRIEF PREVIEW

The enactment of the Voting Rights Act in
1965 reflected a general recognition within
both the Congress and the Johnson Admin
istration that the eradication of racial
discrimination in registration and voting in
the nation's southern states would require
the adoption and implementation of an
extraordinary legislative remedy. Although
the Civil Rights Acts of 1957, 1960, and 1964
had enhanced the authority of the Attorney
General of the United States to bring suits
against state and local governments engaged
in voting practices that violated the guaran
tees of the Fifteenth Amendment, congres
sional hearings in 1965 produced convincing
testimony concerning the ineffectiveness of

litigation as a weapon against voting rights
abuses.

Essentially, the Voting Rights Act of 1965
abandoned the case-by-case approach of
earlier civil rights laws in favor of a
legislatively established presumption that a
literacy test or related requirement for
registration and voting, if used by a state or
subdivision (generally a county) that records
a low rate of voter registration or turnout,
was being used for the purpose of racial
discrimination. Under the "triggering for
mula" of Section 4(a) of the 1965 Act, this
presumption was established (1) if a state or
subdivision imposed as a prerequisite to
voting a "test or device" such as a literacy
test, a test of good illoral character, or
voucher, on November 1, 1964 and (2) if less
that 50 percent of voting age residents of a
jurisdiction were registered on November I,
1964 or had voted in the 1964 presidential
elections. The triggering formula of the 1965
Act brought within the coverage of the Act
the states of Alaska, Alabama, Georgia,
Louisiana, Mississippi, South Carolina, and
Virginia, along with forty counties in North
Carolina and a few additional counties in
Arizona, Hawaii, and Idaho. Within two
years of enactment, however, the State of
Alaska and several of the separately covered
counties had won exemption from coverage
according to the bailout procedure set out in
the Act.

In those states or subdivisions where the
presumption was triggered, the Act sus
pended the use of tests or devices and
authorized the Attorney General under
certain conditions to appoint examiners to
covered jurisdictions in order to register
qualified voters. Section 5 of the Act
prohibits a covered jurisdiction from enact
ing or implementing a change in its voting
practices or procedures without first secur
ing either a declaratory judgment from the
United States District Court for the District
of Columbia or the approval of the Attorney
General.

Although amendments to the Voting
Rights Act in 1970 and 1975 increased the
number of states and subdivisions within its
coverage, these extensions of the law
retained the original Act's crucial elements:
the triggering formula of Section 4 and the



preclearance provIsIons of Section 5. The
1975 extension modified the definition of
test or device to include English-only
election materials in areas with a substantial
language-minority population (Alaskan
native, American Indian, Spanish-speaking,
Asian-American), thereby expanding signif
icantly the number of jurisdictions affected
by the triggering formula of Section 4. The
Voting Rights Act Amendments of 1982
preserved the 1975 changes in coverage, so
that the Act now applies to nine states in
their entirety (Alaska, Alabama, Arizona,
Georgia, Louisiana, Mississippi, South
Carolina, Texas, and Virginia) and portion
of thirteen others.

The Voting Rights Act, shortly after its
original enactment, produced an immediate
and dramatic surge in black registration in
the outh-an increas-e that resulted largely
from the provisions of the Act that sus
pended test in covered areas and authorized
the appointment of examiners. The principal
impact of the Act on southern states since the
late 1960s, however, has resulted from the
operation of Section 5, which has served as
an effective barrier to the enactment of new
voting procedures that might undermine the
political influence of recently enfranchised
blacks. Thus, with regard to Virginia, the
United States Department of Justice during
the past year alone has interposed objections
to redistricting plans for the state House of
Delegates, for the city council of Petersburg,
and for the boards of supervisors of
Southampton and Greensville counties, on
the grounds that the plans tended to dilute
the electoral strength of black voters. Such
objections block implementation of the
challenged statute or ordinance until its
discriminatory provisions have been elimi
nated and the Justice Department has
approved the modifications.

Since 1965 the Justice Department has
issued nineteen objection letters, involving
twenty-seven changes, in response to sub
missions of the Commonwealth and its
localities. (Over that same period, Virginia
has submitted about 4,400 voting changes
for preclearance; thus, the data indicate that
only a small fraction of changes from
Virginia encounter objection.)

THE NEW BAILOUT PROVISION

The triggering formula of Section 4, as
noted earlier, rests on the rationale .that the
conjunction of low voter registration or
turnout and the use of a literacy test or other
test or procedure as a prerequisite to
registration establishes a presumption of
discrimination in the voting process. The
framers of the original Act did recognize,
however, that the presumption of discrimi
nation would not accurately apply to all
areas brought within the coverage of the Act
by the triggering formula. Therefore, the
1965 Act provided that either a state or a
subdivision could secure exemption from
coverage by filing suit for a declaratory
judgment in the United States District Court
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for the District of Columbia and demon
strating that it had not employed a test or
device "during the five years preceding the
filing of the action for the purpose or with
the effect of denying or abridging the right to
vote on account of race or color."

In actuality, relatively few jurisdictions
have been able to escape coverage through
this bailout procedure, because congression
al amendments to the original 1965 law and
judicial interpretation of the bailout provi
sions have combined to make exemption
from the Act a virtual impossibility, particu
larly for southern jurisdictions. The "exten
sion" of the Voting Rights Act of 1965
through the congressional amendments of
1970 and 1975 in effect redefined the bailout
criterion concerning the period of time
during which a jurisdiction had not imposed
a test or device with discriminatory purpose
or effect. For states or subdivisions covered
by the original Act, the 1970 amendments
extended the period from five to ten years,
and the 1975 amendment lengthened the
period to seventeen years. Since the 1965 Act
suspended the literacy test in covered
jurisdictions, most but not all covered states
and subdivisions could have begun bailing
out five years after the passage of the Act
had Congress not modified the length of the
compliance period. The effect of the renewal
of the Voting Rights Act in 1970 and 1975,
therefore, was to put bailout beyond the
reach of southern jurisdictions just as it was
becoming a realistic possibility.

Notwithstanding the extensions of the
law, some southern jurisdictions might have
achieved bailout had not the U.S. Supreme
Court, through interpretation of Section 4,
enhanced the stringency of the bailout
criteria. Thus, in 1969, Gaston County,
North Carolina, was denied its petition to
reinstate a literacy test; the Court held that
an otherwise fairly administered literacy test
was discriminatory within the context of the
county's conduct of "separate and inferior
schools for its Negro citizens who are now of
voting age" (Gaston County, N. C. v. United
States, 395 U. S. 285 [1969]). When the
Commonwealth of Virginia sought bailout
in 1974, the District Court for the District of
Columbia invoked the Gaston County rule
and rejected the state's claim, notwithstand
ing Virginia's contention that its literacy test
had been fairly administered during the
previous ten years. The Supreme Court in
1975 summarily affirmed the decision in
Commonwealth of Virginia v. United States
(420 U.S. 901 [1975], affirming 386 F.Supp.
1319 [1974]). In a more recent bailout action,
the Supreme Court held that a subdivision
.located in a covered state could not bailout
independently of the state (City of Rome v.
United States, 446 U.S. 156 [1980]). While
this case did no more than reaffirm the
understanding of bailout shared by the
drafters of the Voting Rights Act of 1965, by
emphasizing the almost absolute unattain
ability of bailout for southern jurisdictions,

it may have given some impetus to congres
sional efforts in 1981 and 1982 to modify the
terms of bailout.

The new bailout provision in the 1982
Amendments represents the work of the
House Judiciary Committee over the
summer of 1981; the language of the neW
bailout provision as reported in the Commit
tee's bill survived intact on the House floor
and underwent only minor modification in
the Senate. Under the 1982 legislation, the
current bailout provision will remain in
effect until August 5, 1984, on which date a
new bailout mechanism will become effec
tive under Section 4(a) of the Act. The new
procedure, in its broad outlines, require,
first, that ajurisdiction demonstrate a record
of compliance with the Act over the previous
ten years and, second, that a jurisdiction
show that it has lTI1dertaken affirmative
efforts to encourage minority political
participation and to remove structural
barriers to minority electoral influence.
While the new bailout provision, like the old,
will continue to vest original jurisdiction
over bailout actions. solely in the United
States District Court for the District of
Columbia, the new procedures will permit
subdivisions in covered states to bailout
separately from the state government.

In order to show successful compliance
during the ten years immediately preceding
th~ filing of the bailout action, a state or
subdivision must meet the following criteria
under Section 4(a)(1): (A) it has not
employed a test or device with discrimina
tory purpose or effect; (B) no final judgment
regarding a voting rights violation has been
issued against the jurisdiction or any
subdivision within it, no consent decree or
other settlement leading to the abandonment
of a voting practice on grounds of discrimi
nation has been entered into, and no legal
action alleging discrimination in voting is
pending against the jurisdiction; (C) no
federal examiners have been sent to the
jurisdiction; (D) the jurisdiction has made all
relevant submissions under Section 5 of the
Voting Rights Act, no changes in electoral
laws have been implemented without pre
clearance, and all changes to which objec
tions have been issued under Section 5 have
been repealed; and (E) the Attorney General
has not 0 bjected to a proposed voting change
submitted by the state or subdivision, the
District Court for the District of Columbia
has not denied a declaratory judgment for a
proposed change under Section 5, and no
changes are currently pending before either
the Attorney General or the District Court.

In addition to these criteria, a new
affirmative efforts requirement for bailout,
as set out in Section 4(a)(I)(F), mandates
that a

State or political subdivision and all
governmental units within its
territory-

(i) have eliminated voting
procedures and methods of



the group's proportion ofthe popula
tion shall not, in and of itself,
constitute a violation of this section.

The House of Representatives approved
this revised language of Section 2 on October
5,1981 when it passed H.R. 3112, amending
and extending the Voting Rights Act. While
revision of Section 2 occasioned little debate
in the House, either in committee or on the
floor, it dominated hearings on the Voting
Rights Act held during the first two months
of 1982 by the Senate Judiciary Committee's
Subcommittee on the Constitution.

The Senate subcommittee, spurred by
Chairman Orrin Hatch (Rep., Utah), report
ed out a version of the Voting Rights Act
extek'lsion that retained the then-existing
language of Section 2. In so doing, the
subcommittee expressly embraced the
Bolden view that a successful vote dilution
claim required a showing of racial intent.
Moreover, the subcommittee, in its lengthy
report, raised the specter of hundreds of suits
against at-large systems and other electoral
practices across the country if the House
language were adopted.

Notwithstanding the subcommittee's acer
bic rej~ction of the House revison of Section
2, a majority of the parent Judiciary
Committee plainly supported the House
language. In a well-publicized compromise,
however, the full committee adopted a
modification of the House version that was
designed ostensibly to clarify the House
language and to ground Section 2 more
firmly on the Supreme Court's holding in
White v. Regester. The committee's draft of
Section 2 won the approval of the full Senate
when it passed the Voting Rights Act
extension on June 18, 1982. Five days later,
the House accepted the Senate's language for
Section 2, and thus the Senate Judiciary
Committee's recasting of Section 2 became
law. Section 2 ow reads:

Section 2. (a) No voting qualifica
tion or prerequisite to voting or
standard, practice, or procedure shall
be imposed or applied by any State or
political subdivision in a manner
which results in a denial or abridge
ment of the right of any citizen of the
United States to vote on account of
race or color, or in contravention of
the guarantees set forth in section
4(f)(2), as provided in subsection (b).

(b) A violation of subsection (a) is
established if, based on the totality of
circumstances, it is shown that the
political processes leading to nomina
tion or election in the State or
political subdivision are not equally
open to participation by members of
a class of citizens protected by
subsection (a) in that its members
have less opportunity than other
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members of the electorate to partici
pate in the political process and to
elect representatives of their choice.
The extent to which members of a
protected class have been elected to
office in the State or political subdivi
sion is one circumstance which may
be considered: Provided, that no
thing in this section establishes a right
to have members of a protected ·class
elected in numbers equal to their
proportion in the population.

The report of the Senate Judiciary
Committee contended that the new language
of Section 2 was designed to guarantee that
minority voters have "the same opportunity
to participate in the political process as other
citizens enjoy." Proof of a violation of
Section 2 in a given state or subdivision
might include, according to the committee
report, "a variety" of the following factors:

1. the extent of any history or
official discrimination . . . that
touched the right of the members of
the minority group to register, [or] to
vote, ... ;
2. the extent to which voting in the
elections ... is racially polarized;
3. the extent to which the state or
political subdivision has used unusu
ally large election districts, ... that
may enhance the opportunity for
discrimination against the minority
group;
4. if there is a candidate slating
process, whether the members of the
minority group have been denied
access to that process;
5. the extent to which members of
the minority group ... bear the effects
of discrimination in such areas as
education, employment and health;
6. whether political campaigns have
been characterized by overt or subtle
racial appeals;
7. the extent to which members of
the minority group have been elected
to public office....;
8. whether there is a significant lack
of responsiveness on the part of
elected officials to the particularized
needs of the members of the minority
group;
9. whether the policy underlying the
[challenged electoral practice] ... is
tenuous. [footnotes omitted]

The committee report went on to observe
"that there is no requirement that any
particular number of factors be proved, or
that a majority of them point one way or
another." While the report signaled the
judiciary Committee's intent to ease the
burden of proof facing minority plaintiffs in
dilution cases, the report also took issue with
its subcommittee's general and specific
predictions regarding the outcome of dilu
tion actions, concluding that the revised

Section 2 would not lead to the "wholesome
invalidation of electoral structures."

On July 1, 1982, three days after the
Voting Rights Act extension became law, the
U. S. Supreme Court for the first time since
Bolden ruled on the merits of a challenge to
the constitutionality of a local at-large
electoral system-this time involving the
election of the board of commissioners in
Burke County, Georgia. In Rogersv. Lodge,
(102 S.Ct. 3272 [1982]), the Court affirmed
the holding of the Fifth Circuit Court of
Appeals that the at-large system in question
diluted the voting strength of blacks in Burke
County, in violation of the Fourteenth
Amendment's guarantee of equal protection.
Although blacks comprise a majority of
Burke County's population, no black ever
had been elected to the five member
commission. In suggesting that discrimina
tory intent could be inferred from circum
stantial evidence, Justice White's opinion for
the Court in Lodge implicitly cast dou bt on
the continuing validity of the Bolden ruling;
in fact, three merribers of the Bolden
plurality (justices Powell, Rhenquist, and
Stevens) comprised the dissenters in the six
to-three decision in Lodge.

The holding in Lodge, when coupled with
the revision of Section 2 of the Voting Rights
Act, appeared to signal a new era in the
heretofore sporadically successful litigation
against local at-large electoral systems. The
impact of these developments already has
been felt in Virginia. In a legal action
challenging the at-large election of the seven
member council of the City of Hopewell "for
unlawful dilution of black voting strength,"
the city, in a consent judgment handed down
by a federal district judge on January 5,
1983, agreed to abandon its at-large system
in favor of a five-ward/two at-large plan of
election. The city council's decision to settle
the case rather than go to trial apparently
was influenced by its view that the results test
of Section 2 greatly reduced the likelihood of
a successful defense of the city's at-large
electoral format, under which only one black
had ever been elected to council (the city is 20
percent black).

The Hopewell settlement, while offering
no guidance on the question of how federal
courts will interpret and apply the new
language of Section 2, does signal, at the very
least, the beginning of an era of increasing
voting rights litigation grounded on the
results standard. (Indeed, the judgment in
Hopewell represents the first successful
challenging of an existing at-large system in
Virginia, although Section 5 objections to
annexations in Lynchburg, Petersburg, and
Richmond in the 1970s led to the abandon
ment of at-large elections in those cities.) The
scope of Section 2 litigation in all probability
will extend well beyond the boundaries of
the southern states that have been the
principal focus of the Voting Rights Act.



elections at the town level might constitute
an obstacle to bailout in those counties with
ward elections. For the one-quarter of
Virginia's counties that elect some or all seats
on their governing boards from multi
member districts, or on an at-large basis,
such departures from exclusive single
member districting might raise an obstacle to
bailout.

In contrast to the counties, most of
Virginia's forty-one independent cities elect
their councils on an at-large basis, so bailout
may prove a bit more difficult for them than
for the counties. Thirty-five cities, not
including Hopewell, elect all council
members on an at-large basis. Also, nearly
all of these thirty-five at-large cities employ
staggered terms for city council, an electoral
procedure that might block bailout even if
the at-large system per se did not.

If the use of at-large elections or staggered
terms should prove to be a major impedi
ment to a successful bailout action, accord
ing to civil rights attorney Armand Derfner,
a jurisdiction seeking bailout could simply
abandon a questionable practice, even
"while the bailout action is pending." At the
same time, the seeming requirement that a
jurisdiction seeking bailout may have to
abandon certain electoral practices that, in
the words of the House Report, are "not
necessarily unconstitutional" is a troubling
prospect. Indeed, many jurisdictions may
decide that the burden of continued federal
oversight through the more-Of-less routine
Section 5 preclearance process may be
preferable to the purgative stipulations of
the new bailout.

THE REVISION OF SECTION 2

The new bailout provision constitutes an
indirect assault on at-large elections since a
political subdivision seeking bailout would
have either to abandon its at-large system or
make a convincing demonstration that its at
large system did not dilute the electoral
strength of minority voters. In a related vein,
Congress revised the language of Section 2 in
order to provide a firm legal basis for a direct
assault on both at-large elections and other
allegedly discriminatory voting practices. In
adopting an "effects" or "results" test,
Congress expressly sought to modify the
evidentiary standard for vote dilution set out
by the U.S. Supreme Court in City ofMobile
v. Bolden, 446 U.S. 55 (1980). In Bolden, the
Supreme Court overturned the judgment of
a federal district court and the Fifth Circuit
Court of Appeals that the at-large election of
the three-member city commission imper
missibly diluted the electoral influence of
blacks (in a city one-third black in popula
tion, no black had ever been elected to the
commission). In sustaining the constitution
ality of Mobile's at-large system, the Su
preme Court held that a voting rights suit
grounded on the Fourteenth and Fifteenth
amendments to the Constitution and Section
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2 of the Voting Rights Act must demonstrate
that a questioned practice or law was
established or maintained with racially
discriminatory intent.

Until the Supreme Court's ruling in
Bolden, the suit against Mobile had been one
of a growing number of successful legal
challenges to at-large elections in the Deep
South that had been decided on the basis of
the so-called "Zimmer factors." From 1973
until the Supreme Court's 1980 decision,
Zimmer v. McKeithen (485 F.2d 1297
[1973]), decided en banc by the Fifth Circuit
Court of Appeals, constituted the principal
foundation for suits attacking the constitu
tionality of local at-large elections. In
Zimmer, the circuit court ruled that at-large
elections for police jurors and school board
members in a Louisiana parish unconstitu
tionally diluted the voting strength of black
residents. In establishing the standards
according to which dilution might be judged,
the Circuit Court relied heavily upon the
opinion reached by the U.S. Supreme Court
in White v. Regester (412 U.S. 755 [1973]),
which held that multimember districts
employed in a Texas state legislative appor
tionment plan resulted in impermissible
dilution of voting strength of blacks in
Dallas County and Mexican-Americans in
Bexar County.

The Fifth Circuit Court read White and its
precedents to mean that unconstitutional
dilution exists:

... where a minority can demonstrate
a lack of access to the process of
slating candidates, the unresponsive
ness of legislators to their particular
ized interest, a tenuous state policy
underlying the preference for multi
member or at-large districting, or
that the existence of past discrimina
tion in general precludes the effective
participation in the election system....
Such proof is enhanced by a showing
of the existence of large districts,
majority vote requirements, anti
single shot voting provisions and the
lack of provision for at-large candi
dates running from particular geo
graphical subdistricts.

Having set out four primary criteria plus a
list of enhancing factors, the Zimmer Court
went on to explain that all criteria need not
be satisfied in a successful dilution claim. As
noted in White, the "totality of circumstan
ces" confirms the existence of dilution.

The Bolden case that reached the Supreme
Court was a classic Zimmer-type suit. The
lower courts noted, for example, that few
blacks ran for local office, that voting in
Mobile was racially polarized, and that the
city commissioners were unresponsive to
black interests. In sustaining the constitu
tionality of Mobile's at-large system, howev
er, the Supreme Court rejected the logic of
the Zimmer analysis. The Supreme Court's

decision in Bolden emerged from a sharply
divided court. A six-person majority in the
case consisted of four justices-Stewart,
Burger, C.J. Powell, and Rehnquist-who
joined in a plurality opinion; Justice Stevens,
who concurred in the judgment; and Justice
Blackmun, who concurred only in the result.
Justices White, Brennan, and Marshall filed
dissenting opinions.

Justice Stewart's plurality opinion in the
Bolden case asserted that in a dilution suit,
"an illicit purpose must be proved before a
constitutional violation can be found." The
plurality contended that Section 2 of the
Voting Rights Act had "an effect no different
from that of the Fifteenth Amendment
itself' and therefore "add[ed] nothing to
appellees' Fifteenth Amendment claim."
Neither Section 2 nor the Fifteenth Amend
ment pro ided support or this claim,
however, since "Negroes in Mobile 'register
and vote without hindrance.' "

Having restricted the dilution issue to
Fourteenth Amendment grounds, the plu
rality proceeded to launch a frontal assault
on the Zimmer factors that had governed the
lower courts' consideration of the case.
These factors might "afford some evidence
of a discriminatory purpose," but "were
most assuredly insufficient to prove an
unconstitutionally discriminatory purpose
in the present case."

While Bolden did not foreclose vote
dilution suits altogether, the ruling undoubt
edly made success in such actions much Ie s
likely since the standard of proof seemed to
require a "smoking gun"-specific evidence
that an at-large election was rooted in racist
intent, as revealed in the statements or
actions of public officials. This intent test of
Bolden was effectively discarded, however,
by the Voting Rights Act Amendments of
1982, which modified Section 2 of the Act in
order "to restore the pre-Bolden understand
ing of the proper legal standard" for
assessing dilution claims.

The House Judiciary Committee in the fall
of 1981 reported out a bill that, along with
the new bailout provisions, inserted a so
called "results test" in the language of
Section 2. The test of that section, with the
Committee's proposed new language in
italics and proposed deletions in brackets,
was as follows:

Sec. 2. No voting qualification or
prerequisite to voting, or standard,
practice, or procedure shall be im
posed or applied by any State or
political subdivision [to deny or
abridge] in a manner which results in
a denial or abridgement ofthe right of
any citizen of the United States to
vote on account of race or color, or in
contravention of the guarantees set
forth in section 4(f)(2). The fact that
members of a minority group have
not been elected in numbers equal to



election which inhibit or dilute
equal access to the electoral
process;

(ii) have engaged in construc
tive efforts to eliminate intimida
tion and harassment of persons
exercising rights protected under
this Act; and

(iii) have engaged in other
constructive efforts, such as
expanding opportunity for con
venient registration and voting
for every person of voting age
and the appointment of minority
persons as election officials
throughout the jurisdiction and
at all stages of the election and
registration process.

Apart from these new criteria, Section
4(a)(3) of the revised bailout mechanism also
stipulates that violations of constitutional or
statutory rights "with respect to discrimina
tion in voting" during the previous ten years
will bar bailout unless "such violations were
trivial, were promptly corrected, and were
not repeated." (A similar stipulation under
the old language, in contrast, designated a
period of five years.)

The new bailout provision also carries
forward the previous requirement that the
district court, after issuing a declaratory
judgment, retain jurisdiction over the case
for a specified period of time. The length of
this so-called probationary period, during
which the Attorney General can move to
reopen the case because of alleged voting
rights infractions, is now ten years; the old
bailout provision specified a period of only
five years.

.Congressional critics of the revised bailout
argued that few jurisdictions could satisfy its
stringent requirements. The Senate Judi
ciary Committee's Subcommittee on the
Constitution, for instance, in its report on
the Voting Rights Act extension, argued that
the new bailout "affords merely an illusory
opportunity to be released from coverage."
The Report of the full Senate Judiciary
Committee, however, rejected this portrayal
of the new bailout and asserted that the
standards in the House-passed bill "provide
a reasonable avenue for jurisdictions to bail
out of preclearance at a time appropriate for
them."

Perhaps the most compelling argument in
support of the new bailout is that it offers
covered jurisdictions a better chance for
bailout within the next ten years than a
simple ten-year extension of the Voting
Rights Act would have provided. In other
words, virtually every jurisdiction, no matter
what its past record of compliance, could
achieve bailout by 1992, if not before, by
complying fully from 1982 onward. A simple
ten-year extensi n of the Act, however,
effectively woul have prevented any bail
out, at least by southern jurisdictions, until
1992-and then only if the Act were not
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extended. Several cntics of the bailout,
nevertheless, regarded a ten-year extension
of the existing bailout as preferable to the
enactment of a new and only marginally less
difficult bailout with a much longer exten
sion. (As noted earlier, 1982 Amendments
extend the bailout for twenty-five years, a
time limit adopted by the Senate in place of
an in-perpetuity extension in the 1981
House-passed measure.)

Although all jurisdictions theoretically
could qualify for bailout by 1992, this
development is not at all likely. One reason,
of course, is that many jurisdictions will run
afoul of the compliance criteria. A more
important reason, however, is the likelihood
that a number of jurisdictions meeting the
compliance standards will not be able or
willing to satisfy the affirmative efforts
section-Section 4(a)( I)(F)-of the new
bailout provision. The stipulation that a
jurisdiction seeking bailout has done away
with voting practices and electoral methods
that "inhibit or dilute equal access" to the
electoral process, for example, may make
substantial modification of the electoral
system a condition of bailout. The 1981
House Judiciary Committee Report des
cribes this requirement in the following
terms:

... the types of voting procedures and
methods of election which have
continuously been used in a discrimi
natory manner include: unduly res
trictive voter registration procedures,
multi-member legislative districts, at
large county-wide and city-wide
voting which denies a substantial
minority population an equal oppor
tunity to participate, majority vote
runoff requirements, prohibitions on
single-shot voting, and others.

Although the requirement that a jurisdic
tion seeking bailout must have eliminated
"dilutive" practices does not constitute a per
se rule against the continuation of such
practices as at-large elections, it would
appear to approach this interpretation, in
view of the language of the House Report.

BAILOUT IN VIRGINIA

The impact that the new bailout provision
will have on Virginia is difficult to predict,
since it is uncertain how the courts will
interpret some of the criteria and one can
only speculate about the probability that one
or another jurisdiction will test the bailout
waters when the provision becomes effective
in 1984. The Commonwealth itself will be
unable to bailout until 1993 because of the
1982 objection to the redistricting plan for
the House of Delegates and a 1983 consent
judgment in a voting rights case in the City of
Hopewell (a state or a county cannot bailout
until all of its subdivisions are eligible to do
so).

The bailout prospects for Virginia's 136
subdivisions (95 counties and 41 independ
ent cities) would appear to be brighter than
those for the state. Indeed, an analysis of
seven states by the Joint Center for Political
Studies indicated that local governments in
Virginia achieved a better record of com
pliance than counties in each of the other six
states examined (Alabama, Georgia, Louisi
ana, Mississippi, South Carolina, and
Texas). During the relevant ten-year period
(dating back from August 5, 1984), only one
final judgment (the Hopewell case) had been
issued against counties or cities in Virginia,
no examiners had been sent to Virginia
localities, and only six objections under
Section 5 had been interposed to voting
changes by local governments. Data on the
extent to which Virginia localities have made
all necessary su bmissions under Section 5
are unavailable, although the compliance of
both the Commonwealth and its local
governments with the submission require
ments is apparently very good.

In terms of the various criteria for ten-year
compliance with the Voting Rights Act,
then, it would appear that at least three
counties and three cities in Virginia would be
ineligible to sue for bailout immediately after
the new provision becomes effective in 1984.
Pittsylvania County, for instance, would be
barred until 1989 as a result of a September 9,
1979 objection under Section 5 to the
introduction of staggered terms for the town
council of Gretna. The City of Hopewell, to
cite a second example, would be barred until
1993 because of a consent judgment already
noted.

How many Virginia jurisdictions might be
blocked from bailout by the affirmative
efforts section of the new provision cannot
be gauged so readily as the number barred by
compliance problems. Some jurisdictions,
for instance, may be barred from bailout
temporarily at least-for their failure to
undertake "constructive efforts" to facilitate
voter registration. Indeed, a recent study by
Virginia Action (Strengthening the Right to
Vote in Virginia) noted that in 1982 the
Commonwealth trailed all other states in the
proportion of voting age population regis
tered to vote. The study identified a variety
of barriers to registration. For example,
thirty-one cities and countie conduct
registration only one or two days a week; and
registration in most localities is limited by
the paucity of satellite registration offices.

The language of the House Committee
Report would suggest that the use of either
at-large elections or multimember districts
would constitute the principal barriers-or
at least the principal identifiable a bstacles
to a successful bailout action by a locality.
While three-fourths of Virginia's .nety-five
counties elect their boards of su pc i ors by
ward, a number of these countie~ ontain
towns that continue to elect town councils on
an at-large basis. The use of at-large



THE LEGACY OF GEORGE MASON: THE FIRST AMENDMENT

A Lecture Series to Commemorate the Bicentennial of the U. S. Constitution

Josephine F. Pacheco, Department of History, George Mason University

The George Mason Project for the Study
of Human Rights has received a grant from
the Virginia Foundation for the Humanities
and Public Policy to fund a lecture series on
"The Legacy of George Mason: The First
Amendment." The lectures are as follows:

I. The Historical Background of the First
Amendment
Speaker:
Robert A. Rutland: Professor of History,
University of Virginia; Editor-in-chief, The
Papers ofJames Madison and The Papers of
George Mason; Author, The Birth ofthe Bill
of Rights; George Mason, Reluctant States
man; The Ordeal of the Constitution; James
Madison and the Search for Nationhood

Moderator and Discussion Leader:
Nancy Mathews, Instructor, University of

a yland, Univ rsity College; Author
(forthcoming): Cromwell's Law Reformer,
William Sheppard
Location:
Alexandria Bicentennial Center
Date:
Thursday, March 10, 1983, 8:00 p.m.

II. The First Amendment and Freedom of
Religion
Speaker:
Rosemary Skinner Keller: Professor of
Church History, Garrett Theological
School; Author, Women and Religion in
America; Abigail Adams and the American
Revolution: A Personal History; Women in
New Worlds: Historical Perspectives in the
Wesleyan Tradition

Moderator and Discussion Leader:
James M. Dunn, Executive Director, Baptist
Joint Committee on Public Affairs
Location:
Gunston Hall
Date:
Thursday, March 24, 1983,8:00 p.m.
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III. The First Amendment and Freedom of
Expression
Speaker:
Frederick Schauer: Cutler Professor of Law,
College of William and Mary; Author, Free
Speech: A Philosophical Enquiry, The Law
of Obscentity; "Codifying the First Amend
ment'" The Supreme Court Review (forth
coming 1983); "Can Rights Be Abused?" The
Philosophical Review 31 (1981)
Moderator and Discussion Leader:
Charles S. Russell
Justice, Virginia Supreme Court
Location:
Lecture Hall I, George Mason University
Date:
Thursday, April 7, 1983,8:00 p.m.

IV. The International Impact of the First
Amendment
Speaker:
Charles W. Maynes: Editor, Foreign Policy;
Author, New Hopesfor Human Rights; The
United States Approach to the United
Nations; New Directions; United States
Foreign Policy: Principles for Defining the
National Interest; has been Assistant Secre
tary of State for International Organization
Affairs
Moderator and Discussion Leader:
Herman Obermayer, Editor and Publisher,
The Northern Virginia Sun
Location:
Metro Campus Professional Center,
George Mason University, Arlington
Date:
Thursday, April 21, 1983, 8:00 p.m.

The George Mason Project for the Study
of Human Rights is a part of George Mason
University's Center for Historical Studies.
Its purpose is to ensure that the celebration
of the bicentennial of the writing and
ratification of the Constitution in 1787 and
1788 and the ratification of the Bill of Rights

in 1791 is a significant one. The bicentennial
years present the opportunity to create
public awareness of the continuing impor
tance of the ideas of our revolutionary era,
such as representative government and the
sanctity of the rights of the individual.

George Mason's contribution was crucial.
By writing the Virginia Declaration of
Rights and the first Virginia Constitution, he
established the pattern for governing Ameri
ca: a written constitution and a written
statement of the rights of individuals.
Although he opposed the constitution of
1787 for several reasons, his view that it must
include a prohibition against government's
invasion of individual rights weighed heavily
in bringing about the addition of the first ten
amendments to the Constitution.

Since 1776 much of the rest of the world
has been imitating Mason's ideas. Written
constitutions have proliferated, as have
declarations of rights. Though many of the
latter have been observed more in name than
in reality, the ideas of the American
Revolution have been this nation's most
significant and enduring contribution to the
world's political thought. In the twentieth
century the concept of rights has expanded
to include areas not covered by the American
Bill of Rights, such as those stated by
Franklin D. Roosevelt in 1941: freedom
from want and freedom from fear. The
George Mason Project recognizes this need
to study and understand the changing
perception of rights.

In 1982 the George Mason Project
received a grant from the National Endow
ment for the Humanities to undertake long
range planning for the celebration of the
bicentennial for the decade 1982-1991. These
plans will focus on making the bicentennial
celebration a time for renewed interest, on all
levels of American society, in our institu
tions and our history.
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