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According to the U.S. Environmental
Protection Agency (EPA), over 70 percent of
all hazardous waste in this country is treated
or disposed of onsite by waste generators,
leaving approximately 20 percent to be
treated or disposed of off-site in commercial
hazardous waste facilities. The only regulat
ed commercial hazardous waste facility in
Virginia, one that had interim status under
EPA regulations, is now in the process of
being closed permanently, leaving Virginia
with no regulated commercial facilities.

This lack of regulated commercial facili
ties presents serious problems for the state.
These include the increased likelihood of
illegal or "midnight" dumping, the rapidly
escalating costs for Virginia industries
having to transport and dispose of wastes
out of state, and the fear that at some point
other states may refuse to accept our waste.
The responsibility to resolve this problem
lies solely with the state. The federal
government at this point assumes no
responsibility for siting new hazardous waste
facilities.

When the U.S. Congress passed the
Resource Conservation and Recovery Act
(RCRA) in 1976, it acknowledged that
proper management and disposal of hazard
ous wastes was a matter of national concern.
Therefore, the law gave the EPA a mandate
to develop regulations that would enable
waste to be tracked and monitored from
"cradle to grave."l Omitted intentionally
were any provisions related to the siting ~f

hazardous waste facilities; Congress felt thIS
was an area best left to the states to
accomplish.

Virginia and other states have found that
the siting of hazardous waste facilities is an
extremely complex and emotional issue, and
the problems of facility siting have tended to
dominate the state's waste management
efforts. Facility siting is integrally related to

IFor further information see John Gilmour, "Hazardous and Toxic
Waste Disposal," University of Virginia News Letter, September
1980.

many 0 h r a pect of manag ment-needs
assessment the development of technical
criteria, a~d enforcement and monitoring
activities. But siting has proved to be the
most difficult aspect; and without appro
priate treatment and disposal facilities, other
parts of the program break d?~n... ..

The difficulty with waste faclhty sltlng IS In
part another instance of the larger national
problem of siting all kinds of locally
unwanted land uses (LULUs). In a 1981
article in Planning, Frank Popper says:

By definition a LULU meets a strong,
usually regional public need or
private demand and offers (or ap
pears to offer) large regional or
national benefits. The problem is that
its economic and environmental costs
fall mainly on its locality or neighbor
hood. This imbalance often cannot be
rectified. The local few must suffer
for the sake of the regional many.2

Citizens concerned about the negative
impact that locally unwanted land uses will
have on their backyards have learned how to
mobilize themselves to fight all kinds of
facilities, from large refineries and nuclear
power stations to prisons. ~?d hospital~.

Treatment and disposal faclhtles for chemI
cal wastes are particularly controversial.
General public concern about the genera
tion, handling, and disposal of hazardous
substances has focused on debates over the
siting of particular facilities. In many states
this opposition has led to an inability to site
any facilities.

States have been attempting to deal with
this deadlock by developing comprehensive
waste management plans, technical siting
criteria, and comprehensive siting processes
that allow for considerable public participa
tion throughout the siting process. And even
though siting new facilities is not a federal
responsibility, the EPA has been conce:~ed

about the serious consequences of the SItIng
problem for the entire RCRA program. The
EPA has suggested the use of new ap
proaches such as mediation to resolve the
impasse:

2Frank Popper, 47 Planning 12 (April 1981).

Mediation is a negotiation process
conducted by an impartial indepen
dent mediator or "third party."
Through mediation, parties to a
dispute meet face to face to explore
the facts, issues, and various view
points in the dispute and seek to ~e~tle

their differences through bargaInIng
and exploring alternative solutions.
If mediation is successful, the parties
jointly develop a compromise agree
ment. ...3

The use of mediation in the siting problem,
along with providing compensation and
incentives to host communities, offers the
kind of innovative approaches that may be
required successfully to site new facilities.

Virginia as yet does not have a waste
management plan, any siting criteria, or a
comprehensive siting process. The story of
the state's attempt to site a facility in the fall
of 1981 without these helps to clarify where
Virginia is now in its efforts to manage
wastes responsibly, and where it has to go.

ATTEMPTS TO SITE A FACILITY

Buckingham County, Virginia, is a rural
county about fifty miles west of Richmond.
Buckingham is not a wealthy county. It has
one of the highest unemployment rates in the
region. Recently, the county became the
home of a new state prison; and while the
residents welcomed the jobs brought by the
prison, they also felt that by accepting the
prison they had accepted their share of those
undesirable facilities that the state needs, but
that nobody wants in the backyard. So in
March 1981, when a group of investors made
public their plans to purchase a 127-ac~e ~ite

in the county that had a small eXIstIng
hazardous waste landfill, and expand it into
one of the largest waste treatment facilities
on the east coast, some 1,000 residents
turned out at a public meeting to protest.
This site was particularly appealing because
it was the only one in the state with federal
interim status, a temporary permit rating
given by the EPA to facilities already in
3H.S. Bellman, C. Sampson, and Gerald W. Cormick, Using
Mediation When Siting Hazardous Waste Management Facilities,
Handbook SW-944 (Washington, D.C.: U.S. Environmental
Protection Agency, 1982), p. I.



existence prior to 1981. (Since the EPA had
not yet promulgated the regulations for
granting permits to new facilities, expansion
of existing facilities provided the only
opportunity for developing additional waste
treatment and disposal capacity, either in
Virginia or anywhere else in the country.)

Buckingham County residents, like people
all over the country, had been alerted to the
dangers posed by improper waste disposal
because of the extensive news coverage of
Love Canal, Valley of the Drums, and other
old dumps that were coming back to haunt
their communities. The county's residents
were very concerned about the effects a
disposal facility in their county would have
on their own health, their children's health,
and their property values. They also were
angry at the idea that industries located in
and paying taxes to urban areas would be
shipping their wastes out into the country
side, arguing that the wastes should be kept
closer to where they were generated. They
argued that because rural areas had less
political clout, they became natural-targets
for unwanted facilities.

The tremendous opposition was enough
to deter the investors, who soon announced
they were no longer interested in the site. But
in July 1981 another firm briefly expressed
interest in the same site, and in October 1981
a third firm appeared on the scene-this time
with the assistance of the state's Division of
Solid and Hazardous Waste Management.

The Division of Solid and Hazardous
Waste Management can purchase sites to be
used for disposal of hazardous wastes; and
this third firm had approached the state
about acquiring the Buckingham County
site and leasing it to the company. After
some discussions, the state had taken a
ninety-day option on the land with the stated
intent of studying the site's suitability for the
proposed facility. This move on the part of
the state without prior consultation with
local officials, citizens, legislators, or others
at the state level elicited strong reactions
from many quarters. A series of confronta
tions, allegations, and court battles fol
lowed.

Objections were raised to the fact that the
state had taken an option on the site before it
had established criteria for evaluating the
suitability of particular sites for waste
disposal-and before it had examined the
availability and suitability of any state
owned sites, as required by statute. And
since there was as yet no inventory of wastes
generated within the state, it was difficult to
evaluate whether the particular type of
treatment facility proposed was the kind
most needed by Virginia's industry. Finally,
criticism was expressed about the state's
failure to develop a formal siting process,
which would allow public participation and
guarantee that the decision would be made
according to some previously approved
processes and procedures.

Questions also were raised about the
wisdom of Virginia's policy of concentrating
all responsibility for hazardous waste man
agement in one agency, the Division of Solid
and Hazardous Waste Management in the
Department of Health. Section 32.1-178 of
the Code of Virginia gives the Health
Department a number of powers and

responsibilities, including the development
of a hazardous waste management plan,
promotion of resource conservation and
recovery, collection of data regarding the
amount and kinds of waste generated in the
state, and the regulation of all generators,
transporters, and handlers of hazardous
waste in the state. Code amendments in 1980
added the power, with approval from the
governor, to acquire by purchase, grant, or
use of eminent domain that land deemed
necessary and appropriate for a waste
disposal site. The Health Department also
was granted the power to operate or provide
for the operation of hazardous waste
management facilities, as deemed necessary.

The Division of Solid and Hazardous
Waste Management also administers the
federal RCRA program in Virginia. In
cluded in the 1976 RCRA Act was a
provision that states should be encouraged
to assume responsibility for administering
the RCRA program, provided that they
adopted regulations equal to or more
stringent than the EPA's regulation. Virginia
was granted that authority in November
1981.

With the assumption of all these responsi
bilities, the Health Department's Division of
Solid and Hazardous Waste Management
now has a double mandate. It is charged on
the one hand with promoting the develop
ment of facilities, even to the extent of actual
ownership and operation of a facility if
necessary. On the other hand, it must
regulate and carry out enforcement actions
on such operations. This dual responsibility
complicated the role of the Division of Solid
and Hazardous Waste Management in the
Buckingham County situation and raised
serious questions about potential conflict of
interest problems.

By December 1981 the possibility of a
hazardous waste landfill on the Buckingham
County site was dead-but not because of
any decisive court action or because the
developer or the state had withdrawn. It was
dead because the county resident who owned
the site grew tired of the delays and
succumbed to pressure from fellow resi
dents. He sold the site to the county for a
considerably lower sum than the state would
have paid, and the county proceeded
immediately with plans to close down the
facility.

The Buckingham County experience
raised a number of serious questions about
the adequacy of Virginia's current laws and
procedures for managing hazardous wastes.
A number of actions were set in motion at
the state level that, in one way or another, are
certain to alter the nature of state participa
tion in any future siting of a hazardous waste
facility.

THE STATE'S RESPONSE

The hazardous waste management issue
received considerable attention in the 1982
session of the General Assembly. After the
events in Buckingham County, Virginia's
legislators felt the need to re-evaluate the
adequacy of current hazardous waste man
agement laws. They passed a Joint Resolu
tion (SJR 15) requesting the Virginia Solid
Waste Commission to evaluate siting legisla
tion in other states and report back to the

governor and the General Assembly in the
1983 session about the need for new
legislation in Virginia.

The Virginia Solid Waste Commission
was established in 1973 by the General
Assembly to study problems related to the
collection and disposal ofwastes and to offer
advice and guidance on matters when
appropriate; the Commission meets monthly
and reports directly to the governor and the
General Assembly. The Health Department
did not seek the Commission's advice before
taking the option on the Buckingham
County site, and the Commission was
overtly critical of the Health Department's
actions. As a result, the General Assembly's
1982 action included a moratorium on the
Health Department's power to purchase or
condemn land for a hazardous waste site
until the Solid Waste Commission completes
its study and reports back to the General
Assembly in 1983.

During the past several months the
Division of Solid and Hazardous Waste
Management also has been working to get
more of the elements of the hazardous waste
management program in place. In the spring
of 1982 the Division commissioned a
consultant to conduct a survey of all waste
generated in the state, what it is, how it is
handled, and what individual industry's
disposal costs are. Many observers feel that a
waste inventory is the essential first step a
state must take in developing a management
program; it can provide the data necessary to
determine how many and what type of
treatment and disposal facilities a state'
needs.

A consultant is conducting this survey so
that the data on individual firms can be kept
confidential. The consultant will prepare a
composite report for the Health Depart
ment. Since the Health Department is
subject to the Freedom of Information Act,
the Division was concerned that, if it
conducted the survey, a great deal of data
would be withheld as confidential trade
secret information. On the other hand, the
information for the consultant's survey has
to be given voluntarily, a fact that raised
concerns about the level of industry partici
pation. But as of October 1, the- level of
response was over 80 percent. The final
report was due some time in mid-November
and will be made available to the public.

A second activity that the Division of
Solid and Hazardous Waste Management
has undertaken in the past year has been to
draft criteria for the selection of sites for
state-owned hazardous waste facilities. The
state began this process as soon as they took
the option on the land in Buckingham
County. While the criteria now have been
through three drafts, they have not yet been
adopted.

Siting criteria tend to break down into two
major categories: environmental and socio
economic. Environmental criteria deal with
such matters as the nature and suitability of
soils, the potential groundwater or surface
water contamination, and the effect on
endangered species. Socioeconomic criteria
include the nature of surrounding land uses,
population density, site accessibility, and
other similar considerations. The purpose of
establishing criteria is to have some standard



against which the suitability of any particu
lar site or sites can be determined. Most
states that have adopted criteria use them to
evaluate individual sites when they are
proposed for a facility. However, several
states, including Maryland, Minnesota, and
New Jersey also have used their criteria to
develop an inventory of all suitable sites in
the state, screening all of the land in the state
and identifying that which is best suited for
hazardous waste treatment and disposal
facilities.

When the third draft of Virginia's pro
posed criteria was taken to public hearing in
July 1982, a large number of comments were
offered. One suggestion was that no criteria
should be adopted until new legislation is
considered and it becomes clear within what
framework the criteria will be used. Applica
bility was also an issue, since at present the
criteria are designated to apply only to state
owned landfills. Many people would prefer
one set of criteria that would be applicable to
both private and state-owned facilities and
to all types of facilities: treatment, landfill,
and incineration. A request was made for
some guidelines about the relative impor
tance of the various criteria and the
significance that each one should have in any
siting decision. Some objections were raised
about the substantive content of the draft.
For instance, one criticism was that the
population density requirements included in
the criteria bias them in favor of a site's
location in rural counties, rather than closer
to where the waste is generated. Included in
the third draft were some items relating to a
siting process that may become superfluous
if the state decides to pass some hazardous
waste siting legislation of the sort already
adopted in many other states. At this point
there has been no indication of when a fourth
draft of the criteria may be brought to public
hearing.

SITING LAWS
Under present law, the siting process in

Virginia involves two levels of approval.
Under the RCRA the applicant must get a
permit for the facility from the Division of
Solid and Hazardous Waste Management.
But the applicant also is subject to local
zoning laws and must get the necessary
approvals at that level. After the experience
of Buckingham County, several counties in
that region passed ordinances prohibiting
the disposal of hazardous waste-even
though some of those counties, including
Buckingham, do not have comprehensive
zoning ordinances. While no legal opinion
has been rendered on this matter, the validity
of these exclusionary ordinances is in
question. Legally, of course, the state can
override these ordinances with the use of its
eminent domain power. However, whether
the state can do this politically without the
framework of a more formal siting proce
dure is another question.

Twenty-f8ur states have passed hazardous
waste siting laws to establish the formal
procedures to be followed in siting facilities
and to spell out the extent and nature of
public participation. Most of these laws
allow the state to override local land use
laws, but not until all procedures are
completed, all conditions have been met, and
the state is convinced that the site is suitable.

The rationale for a state override is the
assumption that no community will ever
willingly accept one of these facilities and
therefore, without the override, no facilities
could be sited. State laws vary in where they
place the final decision-making authority,
but many states have chosen to establish
independent siting boards (comprised of
local, state, and scientific community repre
sentatives) to administer the siting process
and make the final decision. This avoids the
problems inherent in having the same agency
responsible for both siting and regulating
these facilities. A siting board also allows
some citizen representation on the decision
making body.

Another important feature of many siting
laws is the variety of options for compensat
ing the local community. In some states the
siting legislation establishes a specific
amount of compensation. In Georgia,
Indiana, Connecticut, and Kentucky the
compensation is based on a fee system; the
locality is paid either a percent of the gross
income of the facility or a tipping fee of so
much per ton of waste entering the facility.
Another approach is to view compensation
as one item among many that can be part ofa
negotiation process between a facility
developer and a potential host community.
Although only one state, Massachusetts, has
gone as far as to require negotiations
between a facility developer and a locality,
this approach has been receiving increased
attention. The EPA recently has published a
handbook entitled Using Mediation When
Siting Hazardous Waste Facilities. Media
tion, as indicated earlier, involves the use of
neutral third parties to assist parties in a
negotiation process. The EPA's handbook
suggests that while a hazardous waste facility
may be a non-negotiable issue for some
people, a negotiation approach does have
certain advantages over adversarial pro
cesses. It enhances information exchange
and allows parties to address the real issues,
not just those that can be taken to court. As
the handbook states, mediation is not a
means of avoiding conflict. What mediation
does is legitimize the conflict and provide an
arena within which difficult decisions can be
made.

In the Massachusetts law, siting a facility
is not contingent upon negotiating a siting
agreement. Where no agreement can be
reached, a three-person state team serves as
arbitrator. But localities in Massachusetts
have the opportunity to negotiate a wide
range of issues, including mitigation mea
sures designed to reduce or eliminate the
impacts of a facility, compensation for
impacts that are not alleviated, and provi
sions for additional benefits or incentives.
Massachusetts has not yet sited a facility
under this new legislation, but it is an
approach that other states are watching.

Since many other states have passed siting
laws, one might conclude that Virginia could
just continue to pay the price of transporting
and disposing of its wastes out of state. This
probably is not a viable long-term alterna
tive, however. States and localities are very
sensitive about bearing the burden of
disposing of wastes from another state's
industries, and some have gone as far as
trying to prohibit out-of-state waste from

coming in. The legality of this is in some
question. A 1980 U.S. Supreme Court
decision in the case of Reeves v. The State of
South Dakota ruled that the Interstate
Commerce Clause does not prohibit a state
from accepting waste only from its residents
when the state is the owner and operator of a
facility. However, that same decision noted
that there may be exceptions to this decision
if a state is considered to be hoarding natural
resources-in cases, for instance, where one
state may have the only environmentally
suitable locations in its geographic region.
For the time being, state ownership of sites
appears to offer the possibility of excluding
out-of-state wastes, thereby putting greater
pressure on all states to meet their own
needs.

A 1980 report by the National Governor's
Association supports the development of
interstate compacts for waste management
similar to those being established to manage
low-level nuclear waste. Participation in a
compact does not imply that a state will not
need its own facilities. What is more likely is
that neighboring states will develop agree
ments to establish different types offacilities
designed to handle different types of waste
and then develop reciprocal agreements for
the use of these facilities. What this means
for Virginia is that the Commonwealth will
not be able to rely on other states to solve its
problem.

One unusual participant in the develop
ment of hazardous waste policies for the
state of Virginia is a policy dialogue group
called the Virginia Toxics Roundtable. The
Toxics Roundtable is composed of individ
uals from the state's business and environ
mental groups; it was formed in early 1981 to
explore issues of concern regarding the
management of toxic substances and haz
ardous wastes in Virginia. The Roundt ble
receives financial support from the Virginia
Environmental Endowment through the
Institute for Environmental Negotiation at
the University of Virginia.

In June 1982 a special committee of the
Roundtable, which had met regularly for a
year, reached agreement on a proposed
statute for siting hazardous waste facilities in
Virginia. The essential elements of this draft
law are a state siting board whose decisions
would override local zoning; a process for
substantial citizen participation and review,
including options for negotiation; and
applicability of this siting process only to
commercial off-site facilities. The draft
statute has been shared with the Virginia
Solid Waste Commission, which is reviewing
siting legislation in preparation for making
its report to the 1983 General Assembly in
January. The activity of the Roundtable and
its special committee represents an attempt
on the part of a group of concerned
individuals who are normally adversaries on
environmental management issues to come
to some agreement on a very sensitive area of
state policy.

After ,studying a number of alternatives
the Solid Waste Commission also has
prepared a draft siting law. While the
Commission's draft shares a number of
features with that of the Toxics Roundtable,
it is modeled most closely on the Maryland
law. The major features include an inventory



of suitable sites and a state siting board with
override powers that would issue certificates
of public necessity for approved sites. The
Commission plans to hold a public hearing
in early December to get public comment on
siting legislation. The Commission has made
its draft law available in advance, along with
a statement outlining the options that should
be considered in developing siting
legislation-including siting boards, site
inventories, compensation, negotiation,
public participation, and state override
powers. The Commission most likely will
not propose any siting legislation to the 1983
short session of the General Assembly; its
intent at this point is to report back to the
General Assembly and the governor in
January suggesting further study and seek
ing a one-year extension of the moratorium
on the state's purchase of hazardous waste
sites. If the waste survey now underway
supports the need for new hazardous waste
treatment and disposal facilities in the state,
the Commission would expect to propose
siting legislation to the 1984 session -of the
General Assembly.

Obviously, it is not clear if or when
Virginia may have a comprehensive siting
law. But the extensive public participation
process that the Solid Waste Commission
has included in its considerations of the
siting issue and the unique activity of the
Virginia Toxics Roundtable indicate that
many people in Virginia recognize the need
for some unusual coalitions and consensus
building to develop hazardous waste man
agement programs that will be acceptable to
the majority of our citizens.

QUESTIONS FOR THE FUTURE

Congress, by removing the federal govern
ment from any power to designate or choose
sites, left one of the most critical and
controversial aspects of hazardous waste
management to states and their local
governments. Since the siting of a hazardous
waste facility needs local land use approvals,
and since few localities will permit as a
matter of right the location of such facilities,
the practical issue in the siting of facilities
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becomes the degree of state power used to
designate a site in the face of local opposi
tion. Because local land use powers are
guarded jealously and the state's power to
regulate land has been politically unaccept
able in many states, the siting of hazardous
waste facilities raises serious ideological and
political as well as technical problems.

Although the siting issue is the most
prominent and sensitive issue that Virginia
must face in developing a waste management
plan and strategy, the state probably will not
be able to develop siting policy without
dealing with broader aspects of toxic and
hazardous waste management. Site-specific
conflict offers an opportunity for local
concerns to intersect broader issues of waste
policy. Opponents of particular sites raise
questions about whether industry should be
offered incentives to reduce the flow of its
waste or waste products if those wastes are
generating costly and even disabling site
issues. These opponents also raise questions
about why the largest share of industrial
waste is disposed of in landfills. Even if
landfills are at present the most economical
method, they argue that industry should
make efforts to alter the production process
in ways that will account for waste products.
According to this argument, new technolo
gies should be developed that would inciner
ate, detoxify, or otherwise treat wastes as
part of a responsible overall strategy.

These same opponents advocate better
methods for recycling wastes. Virginia has
made progress in this matter by initiating a
waste exchange program. The State
Chamber of Commerce, with a loan from the
Virginia Environmental Endowment, has set
up an industrial waste exchange that gives
businesses an opportunity to lists substances
that are waste products for them, but may be
useful materials to others. This exchange
serves as a clearinghouse for buyers and
sellers of waste materials. Only an estimated
10 percent of wastes generated are appro~
priate for this exchange process; even so, a
number of states and regions are using this

approach in an effort to re-use valuable
resources and reduce the amount of waste
requiring disposal.

While material and disposal costs will
move industry further in the direction of
resource recovery, the major burdens and
costs of the total waste management effort
will continue to rest with the states. In a
campaign document entitled "The Robb
Plan for Conservation of Virginia's Natural
Resources," Governor Robb expressed a
strong commitment to developing a total
management system for handling wastes in
Virginia-a system that would include not
only siting needed facilities, but also devel
oping a waste management plan, ensuring
the adequacy of personnel to implement the
programs, and giving serious attention to the
safe transport of wastes through the states.
The ability to carry out these proposals
depends in large part on the resources the
state is prepared to invest. As part of
assuming responsibility for administering
the RCRA, the state was required to add
additional personnel. The Division of Solid
and Hazardous Waste Management current
ly has a full-time staff of ten and receives
some part-time help from other agencies.
This is still a small staff compared to that of
other states, particularly since the responsi
bility for all hazardous waste planning,
permitting, monitoring, and enforcement
activity currently resides in this one agency.
To undertake any additional waste manage
ment activity would require the commitment
of additional resources.

Waste disposal clearly is no longer a
backwater of public policy and administra
tion, either in Virginia or anywhere in the
industrial world. But the emergence of any
acceptable response will involve more than
just getting a site that meets appropriate
engineering standards. The responsible
management of hazardous wastes will
demand close scrutiny of the waste genera
tion process, careful attention to state
planning and administration, and extensive
public participation, probably including
elements of mediation and compensation to
localities.




