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Rape and other forms of sexual assault
are a major law enforcement problem.
According to the most recent FBI statistics,
82,000 rapes or attempted rapes were
reported throughout the United States
during 1980; of that number, 1,458 were
committed in Virginia. 1 These figures repre
sent a 78 percent increase nationwide over
the figures a decade ago. And it must be
remembered that these figures are for rape
only; obviously, if other forms of sexual
assault were included as well, the figures
would be much higher.

There are two other disturbing aspects
about sexual as ault statistics. First, the
arrest rate for rape, as for most major crimes,
remains quite low-48 percent for cities and
49 percent for suburban areas nationwide in
1980. Second, rape and other forms of sexual
assault are probably the most unreported of
the major crimes. A survey conducted in the
mid-1960s for th President's Commission
on Law Enforcement and the Administra
tion of Justice estimated that the number of
rapes actually committed in the Chicago
area was approximately three and one-half
times the number of reported rapes; other
estimates range as high as twenty times the
number reported. But whatever the figure, a
large number of sexual assaults clearly are
not reported.

Some victims refuse to report because of
shame, humiliation, revulsion, trauma, an
unwillingness to confront the assailant
again, or a fear of retaliation by the assailant
or the assailant's friends. Legislative reform

I U.. Department of Justice, Federal Bureau of Investigation,
Uniform Crime Reports Jor the United States-Crime in the
United States-1980 (Washington, 1981), pp. 15,44-45.

Note: Portions of this article appear in the
Virginia Law School Report, Vol. 6, no. 1 (Fall
1981). A more detailed legislative history of
Virginia's new sexual assault law will appear in the
Virginia Law Review, Vol. 68, no. 2 (March 1982).

can do little to eliminate these particular
reasons for not reporting a sexual assault.
However, other victims refuse to report such
crimes because of a fear either that (1) a court
will find that they did not sufficiently resist
the assailant or that (2) their past sexual
conduct will be used against them at trial.

When the Virginia State Crime Commis
sion's Task Force on Criminal Sexual
Assault began its work in 1976, its major
concern was encouraging more victims to
report sexual assault offenses and increasing
the number of convictions for such offenses.
Thus, among the Task Force's top legislative
priorities were eliminating the "reasonable
resistance" requirement, under which the
victim's resistance had become, by case law,
a separate element of the offenses of rape and
forcible sodomy; and eliminating the use of
the victim's "reputation for chastity" against
her at trial.

The Task Force also had several impor
tant nonlegislative objectives, including the
development of a statewide "hospital proto
col" for dealing with sexual assault victims
who are brought to hospitals for examina
tion and treatment, and the development of
materials and procedures for increasing
public awareness of the problem of sexual
assault. The hospital protocol has been
adopted by hospitals throughout the Com
monwealth and, through various public
hearings and the publication of several

brochures, public awareness of sexual
assault has increased substantially. This
News Letter article will focus on the
substantive, evidentiary, and procedural
changes in Virginia's sexual assault laws
brought about by the enactment of Senate
Bill 258 during the 1981 General Assembly.

SUBSTANTIVE CHANGES

Rape. Rape requires that the assailant
engage in sexual intercourse with a female
"against her will, by force."2 Over a period of
years, a number of Virginia courts interpret
ed the phrase "against her will" to mean that
the victim had to "reasonably resist" her
assailant unless she "reasonably believes that
resistance would be useless and would cause
her serious bodily harm" or death. 3 As a
result, this so-called "resistance require
ment" became not merely a relevant factual
inquiry but instead a separate legal element
of the offense, which, regardless of the other
circumstances of the case, the prosecution
had to prove beyond a reasonable doubt.
This in turn encouraged defense attorneys to

2 Code of Virginia, 1950, sec. 18.2-61. The Virginia statutes on
criminal sexual assault are found in Va. Code, sees. 18.2-61 through
18.2-67.10.

3 Snyder v. Commonwealth, 220 Va. 792, 796, 263 S.E.2d 55, 57
(1980). See also Jones v. Commonwealth, 219 Va. 983, 986, 252
S.E.2d 370, 372 (1979), which addressed this issue in a case
involving forcible sodomy.
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focus on this one aspect of the offense,
thereby often placing much more emphasis
on the victim's conduct than on the defen
dant's.

In addition to the central issue of the
extent to which a victim should be required
to resist a rape as a legal prerequisite to
convicting the defendant, this "resistance
requirement" raised a number of other
serious prob~ms. First, it is unrealistic to
believe that every victim of sexual assault
will, in fact, be able to resist. Victims are
sometimes unable to act because of their
overriding fear-perhaps at times an unrea
sonable but, nonetheless, a very real fear-of
being further injured or killed. Second, it
may be very dangerous to resist. Sexual
assaults are crimes of violence, not of sexual
gratification. Thus, the more a victim resists,
the more likely it is that he or she will be
seriously injured or killed. Finally, unless
there is either some other witness to the
assault or evidence of physical injury to the
victim, the prosecution may find it very
difficult to prove beyond a reasonable doubt
that the victim in fact reasonably resisted.

As a result, a new provision was added to
the Virginia Code (sec. 18.2-67.6) making it
clear that "[t]he Commonwealth need not dem
onstrate that the complaining witness cried
out or physically resisted the accused in
order to convict the accused ofan offense...."
The absence of resistance still may be
considered by the jury as a relevant factual
matter, along with all the other circum
stances of the case. However, resistance no
longer is required as a separate legal element
of the offense, which the prosecution must
prove beyond a reasonable doubt.

The new sexual assault law also expands
the concept of "force" in rape cases to
include the misuse of a victim's mental
incapacity (e.g., the retarded victim) or
physical helplessness (e.g., the unconscious
victim). In addition, it retains the prior
offense of "statutory rape" for non-forcible
sexual intercourse with a victim under age
thirteen and keeps the penalty for both
statutory and forcible rape at imprisonment
for five years to life (Va. Code, sec. 18.2-61).

Forcible Sodomy. The crime of forcible
sodomy was moved from Virginia's "crimes
against nature" provision, which retains a
prohibition against consensual sodomy, to a
separate section in Article 7 of Title 18.2,
which covers rape and other forms of
forcible sexual assault. In addition to using
more technical terms to describe the prohib
ited conduct, the new section (Va. Code,
sec. 18.2-67.1)' makes it clear, as is now the
case with rape, that the victim's "resistance"
is not a separate legal element of the offense
and that the concept of "force" includes the
misuse· of a victim's mental incapacity or
physical helplessness. Furthermore, the new
section provides that if the defendant did not
engage in sodomy with the victim but forced
the victim to engage in such acts with some
third party, the defendant is nonetheless
guilty of forcible sodomy. (In an earlier
similar case involving rape, the Virginia
Supreme Court had held that the defendant
could not be held guilty of rape either as a
"principal," since he had not actually
penetrated the victim, or as an "accessory,"
since the third party who was forced to
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penetrate her technically was not guilty of
rape. 4)

The new section also creates a new offense
of "statutory sodomy" to cover non-forcible
sodomy with a victim under age thirteen. In
addition, it increases the penalty for forcible
sodomy from five to twenty years to five
years to life; this same penalty attaches to the
new offense of "statutory sodomy." Thus,
the statutory structure for forcible sodomy is
now the same as for rape.

Inanimate Object Sexual Penetration.
During its public hearings, the Task Force
received considerable testimony concerning
the increasing number of "object rapes"
sexual penetrations with objects such as
bottles and broomstick handles. Unfortu
nately, before the enactment of the new
sexual assault law, these offenses generally
were punishable as no more than simple
assault and battery, a Class 1 misdemeanor,
unless the victim actually was "wounded," in
which case it was possible to convict the
defendant of malicious or unlawful wound
ing, or unless the trial court was willing to
apply Virginia's "abduction with intent to
defile" statute to the case, which many trial
courts were reluctant to do.

The new sexual assault law creates a new
offense of "inanimate object sexual penetra
tion" (Va. Code, sec. 18.2-67.2) to cover the
penetration of a victim "with any object,
other than for a bona fide medical purpose"
where the penetration is by force or where
the victim is under age thirteen (thereby
creating a "statutory penetration" offense to
parallel statutory rape and statutory sod
omy). This new provision uses the same
expanded definition of force described
previously for rape and forcible sodomy, and
the penalty is also the same-five years to
life.

Sexual Battery and Aggravated Sexual
Battery. The new sexual assault law creates
two new offenses for the forcible touching of
a victim's sexual parts to cover those
situations where there was no penetration
and an "attempted" sexual assault would be
difficult to prove.

On numerous occasions in testimony
before the General Assembly, members of
the Task Force were asked whether sexual
battery would include "accidentally bump
ing into someone's sexual parts in the
elevator" or "patting your secretary on the
rear end." Obviously, because of its acciden
tal nature, the first example is not an offense.
The second example would constitute at
least simple assault and battery. Whether it
would also constitute "sexual battery" would
depend on whether the act was (1) intention
al, (2) forcible, and (3) for the purpose of
sexual molestation, arousal, or gratifica
tion. 5 (This third element excludes the
situation in Which, for example, two individ
uals were fighting and one intentionally and
forcibly hit the other's sexual parts, but not
for the purpose of sexual molestation,
arousal, or gratification.) While the first
element clearly is present in the second
example, more facts would be necessary to
determine if the second two elements also
were present.
4 Dusenbery v. Commonwealth, 220 Va. 770, 263 S.E.2d 392
(1980).
S Va. Code, sees. 18.2-67.4 and 18.2-67.10.

It is true, of course, that in some situations
it will be difficult to determine if all three
elements were present. However, courts and
juries in the past have been able satisfactorily
to resolve similar difficulties in distinguish
ing between the pickpocket and the robber.
If no force was present, the pickpocket is
guilty of larceny from the person, not
robbery; if force was present, the pickpocket
is guilty of robbery. Courts andjuries should
have no greater difficulty in distinguishing
between simple assault and battery and
sexual battery.

Sexual battery and simple assault and
battery are both Class 1 misdemeanors, with
maximum sentences of one year in jailor a
$1,000 fine, or both. Even though the
maximum penalty for the two offenses is the
same, the Task Force felt strongly that a
separate offense of sexual battery should
exist-not only to attach a greater stigma to
the conduct by specifically labelling it
"sexual battery," rather than merely "assault
and battery,"- but also to provide more
accurate court and police records by clearly
indicating that the defendant had been
convicted of a forcible sex offense.

The new sexual assault law also includes
the new offense of "aggravated sexual
battery" (Va. Code, sec. 18.2-67.3) to cover
the more serious forms of such conduct. An
appropriate analogy is, of course, murder,
which is divided into degrees-capital
murder, first degree murder, and second
degree murder-or even assault itself, which
in Virginia is graded into malicious wound
ing, unlawful wounding, and assault and
battery. The addition of certain aggravating
factors (for example, premeditation in
murder) makes the lesser offense more
serious. An intentional touching of a victim's
sexual parts for the purpose of sexual
molestation, arousal, or gratification be
comes aggravated" sexual battery if either (1)
the victim was under age thirteen (thus
creating a "statutory sexual battery" offense
for the non-forcible touching of a young
victim) or (2) force was used and anyone of
three aggravating factors also was present:
(a) the victim was age thirteen to fourteen;
(b) the defendant caused serious bodily or
mental injury to the victim; or (c) the
defendant used or threatened to use a
dangerous weapon. The penalty for aggra
vated sexual battery is imprisonment for one
to twenty years.

Incest. Although the Task Force focused
primarily on forcible sex offenses, it received
considerable testimony at its public hearings
concerning the number of consensual sex
offenses being committed in Virginia be
tween parents and their children. The Task
Force therefore recommended and the
General Assembly enacted increases in the
penalties for adultery, fornication, and
consensual sodomy between parents and
their children (Va. Code, secs. 18.2-361 and
18.2-366). Such conduct is now a Class 3
felony, with a penalty of imprisonment for
five to twenty years.

EVIDENTIARY AND
PROCEDURAL CHANGES

Evidence of the Victim's Past Sexual
Conduct. Under prior Virginia case law, a..
rape victim's past sexual history could not be



used to attack her general credibility (i.e.,
"because she engaged in sex previously she is
a person who probably does not tell the
truth"). Likewise, it could not be used as
substantive evidence unless consent was at
issue. If consent was at issue, however, a
victim's "reputation for lack of chastity" was
admissible.

Those who reject the use of such evidence
generally do so on five grounds. First, given
current lifestyles, the value of such evidence
to support an inference of consent arguably
is less than in previous times. Second, fewer
people in today's modern, urban society
have true "reputations" for particular
character traits. Quite often, what is offered
as "reputation" evidence is no more than the
witness's opinion of that person. Third, no
uniform definition exists of what constitutes
"chastity." Does it mean complete absten
tion from sexual activity before marriage? If
not, what is included? Unfortunately, there is
a whole spectrum of conduct that may be
included by witnesses under the rubric "lack
of chastity" but that differs substantially in
its ability to support an inference of consent.
Fourth, reputation evidence is supposed to
be introduce.d, at least in theory, in a fairly
neutral and benign fashion. After introduc
tory questions to ensure that the reputation
witness is familiar with the victim and is
associating what he or she has heard with the
right person, and to identify the relevant
community and time period during which
the reputation was formed, the defense
attorney should ask essentially three ques
tions: (1) Does X have a general reputation
in your community regarding chastity? (2)
Are you familiar with that reputation
regarding chastity prior to and on [the date
of the offense]? and (3) Was that reputation
good or bad?

Unfortunately, in practice the questions
often are much more detailed, frequently
eliciting testimony concerning specific sexu
al acts and often alluding to the victim's
having engaged in such acts without neces
sarily proving that fact. For example, in a
leading Virginia case permitting the use of a
victim's reputation for lack of chastity, the
following exchange occurred between de
fense counsel and a reputation witness:

Q. Mr. ... [Witness], do you know
the meaning of the word chaste? or
chastity?

A. Ah-yes, sir.
Q. Would you define that word for

me please?
A. Well, chaste, you know, it means

virgin. And ah-unchastity
means, you know, pretty loose.

Q. Would you be a little more clear
about what you mean by pretty
loose?

A. Well, ah-you know, easy type I
would say.

The Court: I am going to tell you the
same thing I told the other young
man. If in explaining these terms
you have to use language, that you
would use if you were talking
about this subject on the street
corner, go ahead and use that
language. If that's the best way
that you can describe it. All right.
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Mr. [Witness]: Okay. A whore.
By Mr [Defense Attorney]:
Q. All right. Based on your knowl

edge, would you say that [the
victim's]. . . reputation in the
community is one of chastity or
unchastity?

A. Unchastity. 6

There was no evidence in the case that the
victim was in fact a prostitute. This use of
such questions could be a good faith attempt
to clarify what the witness means by "lack of
chastity," but it also could be a deliberate
tactical evasion of the evideOntiary rules
prohibiting the use of specific acts of the
victim's past sexual conduct. In either event,
it is a disturbing practice that circumvents
those evidentiary rules.

Finally, some people reject the use of
reputation evidence on the grounds that,
because of its sexua! nature, it often is quite
inflammatory and is given undue weight by
the judge or jury trying the case.

Those who oppose the introduction of
specific acts of a victim's past sexual
conduct, on the other hand, generally do so
on two grounds: first, such acts also are
likely to be inflammatory and to be given
undue weight by the trier of fact; and second,
they are likely to raise time-consuming side
issues and thereby distract and confuse the
jury.

The Task Force took the position that, in
general, reputation evidence of past sexual
conduct is as inflammatory as specific acts
and, at the same time, is much less reliable.
Many members of the Task Force would
have preferred to eliminate altogether the
use of a victim's past sexual conduct, but
they realized that this could not be done
constitutionally. Therefore, the new sexual
assault law places two major limitations on
the use of such evidence: (1) it limits the
circumstances under which such evidence is
admissible to four categories, the first three
of which clearly were admissible under prior
Virginia law; and (2) for these first three
categories, it prohibits the use of reputation
or opinion evidence of the victim's "unchaste
character" or prior sexual conduct, admit
ting only specific acts of such conduct. In
addition, the fact that the evidence appears
to fall within one of the four categories does
not automatically lead to admissibility; the
judge must first find that the evidence is in
fact relevant in the particular case.

The first three categories are limited to
specific acts of the victim's prior sexual
conduct that were admissible under prior
Virginia case law: (1) evidence offered by the
defense to provide an alternative explana
tion for the presence of certain physical
evidence (semen, pregnancy, disease, or
physical injury to the victim) that has been
introduced at trial by the prosecution; (2)
evidence of sexual conduct between the
defendant and the victim, offered to support
the contention that the alleged offense was
not committed by force, as long as "... the
sexual conduct occurred within a period of
time reasonably proximate to the offense

6 Transcript of Trial Proceedings at 395-96, Wynne v. Common
wealth, 216 Va. 355, 218 S.E.2d 445 (1975).

charged under the circumstances of this
case;" or (3) evidence offered to rebut
evidence introduced by the prosecution
regarding the victim's prior sexual conduct.
This third category would apply, for exam
ple, to a situation in which the victim testifies
she had been a virgin prior to the offense, but
the defendant has evidence to the contrary;
or to a case where the victim claims to be a
homosexual, to raise the inference that
consensual heterosexual conduct was un
likely, but the defendant has evidence of
prior acts of consensual heterosexual activi
ty.

Perhaps the mostcontroversial portion of
the new sexual assault law is the fourth
category of admissible evidence concerning
the victim's past sexual conduct, namely
"evidence relevant to show that the com
plaining witness had a motive to fabricate
the charge against the accused" (Va. Code,
sec. 18.2-67.7 B). This provision was in
tended to be quite narrow in scope and not to
be used to attack the victim's general
credibility. However, considerable concern
was expressed by some legislators and
members of the Virginia Association of
Commonwealth's Attorneys that the provi
sion would be misunderstood and therefore
abused. Thus, even though one prior
Virginia Supreme Court case supports the
admission of evidence in a rape case to show
a "motive to fabricate" or an "ulterior
motive" on the part of the victim,7 the Task
Force agreed to drop the provision. Howev
er, the House of Delegates later restored the
provision and the Senate agreed to its
enactment.

The "motive to fabricate" provision was
intended to be used as follows. Suppose that
two men, A and B, lived together in an
apartment. The alleged victim, V, had been
~ating t;\ for several months. On the evening
In question, V went over to the apartment to
see A, but A was not there at the time. B was
there. V remained at the apartment for an
hour or so, after which A returned home and
discovered B and V engaging in sexual
intercourse. V alleged she was being raped by
B. B claimed that V had consented to
intercourse. Obviously, B would be permit
ted to show V's relationship with A as
evidence that V had a motive to fabricate the
charge against B. It is not so clear, however,
that B would be permitted to introduce
evidence of the sexual relationship between
V and A. Under certain circumstances, that
sexual relationship might indeed be relevant
to demonstrate a motive to fabricate; but it
would not automatically be relevant in every
case. And it certainly would not be relevant,
as support for a "motive to fabricate," to
permit B to show that V had had sexual
relations in the past with X, Y, and Z. Use of
such evidence obviously would be either to
show that V had a "general propensity" to
engage in consensual sexual acts or to
impeach V's general credibility, both of
which are prohibited under the new sexual
assault law.

Thus, a defense attorney should not be
permitted to argue that "we think the victim
is lying and therefore want to introduce her

7 Dotson Vo Commonwealth, 170 Va. 630,633-35,196 S.E. 623,624
(1938).
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.E~it.o~'s Note: If you have any comments on this article, or on any aspect of
VIrgInIa s sexual assault laws, we would like to hear from you. Please send your
comments, questions, or information to

past sexual conduct with third persons in
order to demonstrate she has a motive to'
fabricate the charge." The focus of the
"motive to fabricate" provision was intended
to be much narrower. The question should
be "did the past sexual conduct with a third
person give the victim a motive to fabricate
the charge in this case?" A distinct, direct
link must exist between the prior sexual
conduct and the motive for lying in this case.
The best analogy is the admissibility of
evidence concerning a defendant's past
record, which may not be used against him
or her in order to show a "general propensi
ty" to commit crime. However, if that past
conduct is relevant to show a pattern of
conduct, a modus operandi, or a motive to
commit the crime in question, then it is
admissible, providing a distinct, direct link
between the prior charge and the crime in
question can be shown.

When evidence of past sexual conduct is
admissible under the "motive to fabricate"
provision, it i not limited to specific acts;
reputation and opinion evidence also are
admissible where otherwise relevant.

Closed Evidentiary Hearings. Two pro
cedural aspects of the new section regarding
the admission of evidence are worthy of
note. The first applies only to the "motive to
fabricate" provision; it requires that before
evidence of the victim's past sexual conduct
can be used to show a motive to fabricate, the
defendant must have filed a written notice
"generally describing" that evidence prior to
the beginning of the trial or preliminary
hearing at which the evidence will be offered
(Va. Code, sec. 18.2-67.7 B). Originally, a
more general notice provision, which would
have applied to all evidence of a victim's past
sexual conduct admissible under the new
sexual assault law, was considered; however,
it was deleted by the General Assembly
during committee deliberations.

The second procedural aspect applies to
any situation in which evidence of the
victim's past sexual conduct is to be offered.
Before such evidence may be admitted or

referred to at any preliminary hearing or
trial, the court first must determine the
admissibility of that evidp.nce at an eviden
tiary hearing that is closed to the public and
held outside the hearing of the jury (Va.
Code, sec. 18.2-67.7 C). However, a recent
Virginia Supreme Court case, Richmond
Newspapers v. Commonwealth, could have
a major impact on this provision. In that
case, the Court held that the public's right to
access to the "trial process" includes access
to a preliminary hearing as well as to the trial
itself, unless the trial judge finds that the
circumstances of the case warrant a closed
preliminary hearing. 8 In making this deter
mination, the judge must balance the
public's right to access against the needs of
the parties involved in the particular case.
Richmond Newspapers itself involved a
preliminary hearing, whereas the provision
under consideration here involves an in
camera (i.e., closed) evidentiary hearing.
Nevertheless, the case raises the basic issue of
whether the public's right to access to
judicial proceedings overrides the rationale
advanced for denying such access to eviden
tiary hearings in sexual assault cases. Does
the public's right to access, for example,
outweigh the legislature's legitimate objec
tives to protect victims of sexual assault
against unnecessary public revelation of
their past sexual history and to encourage
more victims to report sexual assault

8 Richmond Newspapers v. Commonweallh, 281 S. E.2d 915, 922

23 (Va. 1981). With its finding, the Virginia Supreme Court gave a

more expansive reading to the "public trial" requirement of

Virginia's constitution than the United States Supreme Court has

given to the "public trial" requirement of the Sixth Amendment.
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offenses by providing such protection?
Furthermore, even if the public's right of
access does not automatically prevail, can
evidentiary hearings related to the victim's
past sexual conduct in sexual assault cases be
closed in every instance, or must the judge in
each case first balance the interests of the
state and the victim against the public's right
to access before deciding whether a proceed
ing may be closed? These questions are not
addressed by Richmond Newspapers and
will have to await resolution in a future case.

Closed Preliminary Hearings. The new
sexual assault law also permits the court, in
its discretion, to close a preliminary hearing
in a sexual assault case "... on its own
motion or at the request of the Common
wealth, the complaining witness [victim], the
accused, or their counsel" (Va. Code, sec.
18.2-67.8). Given its discretionary nature,
such a practice would seem permissible
constitutionally as long as the court follows
the balancing process outlined in Richmond
Newspapers.
CONCLUSION

After a seven-year, grass-roots citizens'
effort to revise Virginia's sexual assault laws,
a comprehensive sexual assault bill was
enacted by the General Assembly in 1981.
Obviously, it is too soon to determine how
effective Virginia's new sexual assault law
will be. Furthermore, no one would claim
that the new law will be a panacea for all
problems facing sexual assault victims.
However, it certainly does have the potential
to encourage many more victims to report
sexual assaults, and to increase the number
of convictions for those offenses.
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