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Any legislature or other plural body faces
the potential problem of resolving tie votes,
for which a variety of procedures is available. The simplest is the common parliamentary rule that a tie vote defeats a motion,
although in some cases the presiding officer
has a tie-breaking vote. For example, the
vice-president, while serving as president of
the U.S. Senate, votes only to break a tie. (In
contrast, the Speaker of the U.S. House of
Representatives may vote not only to break
but also to make a tie; in the latter case, the
motion fails.) Like the vice-president, the
lieutenant governors in many states have tiebreaking votes in their roles as presiding
officers of the state senates. Also, some
mayors, chairmen of county governing
bodies, and similar local government officials vote only in case of a tie. Other less
logical procedures for breaking ties, such as
drawing lots, have been followed as well.
In the Commonwealth of Virginia, the
G,~neral Ass.embly in the 1870s decided on a
rather unique method to solve the problem
of tie votes by the county boards of
supervisors when it established the position
of the county tie breaker. The unusual aspect
of this solution is that the tie breaker does
not serve as presiding officer of the board
and has no formal connection with the board
outside of the duty to break the tie. This news
letter will examine the office of the tie
breaker for the county board of supervisors
and will trace its historical development. In
addition, the use of tie breakers in other
county governing bodies such as school
boards, water and sewer authorities, and
welfare boards will be discussed.
SELECTION AND POWERS

Under current Virginia general law, the
board of supervisors may designate the
method of selection of a tie breaker, or it may
decide not to have a tie breaker at all-in
which case a tie vote def~ats a motion. I In
designating the method of selection, the
I

board may appoint the tie breaker at its
organizational meeting or may provide for
that official to be elected at-large by the
county voters. Alternatively, the board may
elect to have the circuit court appoint the tie
breaker. If the board fails to decide on the
method of selection of the tie breaker, or
whether or not to have one, then the circuit
court appoints the official. In at least four
counties, the tie breaker is elected at-large.
Because the board of supervisors did not
have the option of appointing the tie breaker
until the 1981 session of the General
Assembly, most of the other tie breakers in
the state probably are appointed by the judge
of the circuit court.
Regardless of the method of selection, the
tie breaker must be a county resident who is
qualified to serve as a supervisor and who is
not a county employee or officer. The tie
breaker serves the same four-year term as a
supervisor.
According to general law, questions
before the board of supervisors are decided
by the majority vote of the supervisors
voting on the question. If a tie vote occurs at
a meeting attended by all of the supervisors,
the clerk to the board records the vote. In
those instances when a tie vote occurs at a
meeting where all supervisors are not
present, the question is passed by and voted
upon again at the next board meeting, even if
some supervisors are absent. If the vote is
again a tie, the clerk then records the tie.

Once a tie vote has been recorded, the clerk
notifies the tie breaker and requests that
official to attend the meeting then underway
and decide the issue. Sometimes the tie
breaker may not be able to attend that
meeting, in which case the board may
adjourn to another day. When the tie
breaker does attend the meeting, he is
entitled to be advised of the issue before the
board, and he may postpone his vote for up
to thirty days. The tie breaker is considered a
member of the board after a tie has occurred
only for the purpose of counting a quorum in
order to break the deadlock. 2
In a series of opinions, the state attorney
general has ruled that the tie breaker may
vote on matters, including appropriations,
that require the majority vote of all elected
members. In addition, if the composition of
the board of supervisors changes after the tie
breaker has been notified of a tie vote but
before the official has broken the deadlock,
the tie breaker still has to vote. If the new
board disagrees with the results, the board
probably could act upon a motion to
reconsider the vote; but the vote of the board
members cannot be reconsidered until after
the tie breaker has acted.
Tie breakers are subject to conflict of
interest provisions and must disqualify
themselves from voting if they have a
material financial interest in the matter
under consideration. Furthermore, the Code
2
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of Virginia does not expressly provide for the
appointment of a second tie breaker if the
first disqualifies himself from voting because
of a conflict of interest. In this event, the
motion would die unless the office is
declared vacant and another tie breaker is
appointed. Finally, a tie breaker can be
compelled to vote through mandamus if the
official has no compelling reason for not
voting. 3 Of interest in this regard, one state
circuit court in 1974' did deny a petition
asking that a tie breaker be compelled to vote
because the tie breaker's abstention was not
based on a valid conflict of interest. The
court held that the conflict of interest
statutes established a minimum standard
and that an official could choose to follow a
higher one.
While information on the number of tie
breakers in the state is not readily available,
the number of these officials is decreasing,
and many counties have chosen to eliminate
the office entirely. The method of appointing
tie breakers has been criticized because then
the tie breaker is not directly accountable to
the voters. Some counties feel that the
position is simply unnecessary and that it is
preferable to have a tie vote defeat a motion.
On the other hand, one rationale for
retaining the office is that the supervisors
voting against an issue !lave an advantage if a
tie vote always defeats a motion. The office
also has been kept by some counties in
deference to the person occupying the
position, or because the tie breaker has long
been a part of the county government.
Another argument against having a tie
breaker is that the person may not be wellinformed about board issues. Tie breakers
are under no formal obligation to make a
detailed study of the issues they have to
decide (although they might well choose to
do so). In addition, unless they attend most
board meetings, they are not present for the
discussions and testimony accompanying
most issues. It appears, however, that many
of the elected tie breakers attend most
regularly scheduled board meetings. In fact,
one elected tie breaker takes the approach
that he is an at-large supervisor who votes
only in exceptional cases. In this role, he
makes every effort to develop a good
relationship with all of the supervisors and to
encourage compromise whenever possible.
He considers it extremely important not to
become associated with any particular
faction on the board.
THE NEED FOR TIE BREAKERS

The types of issues that tie breakers have
decided range in importance from approving
the rental of a typewriter to rezoning an area
to allow strip mining. In several counties in
the past, measures to permit beer or wine
sales on Sunday have ended in deadlocks
and then have been decided by tie breakers.
Tie breakers also have had to vote on
motions to increase the county real estate tax
levy, to hire a county executive secretary,
and to raise the salaries of supervisors. In
some instances, issues decided by the tie
breakers have been reversed in subsequent
The opinions discussed in the last two paragraphs are contained
in Opinions o/the Attorney General, 1974-75, pp. 35-36 (dated Jan.
29, 1975); Opinions o/the Attorney General, 1967-68, p. 29 (dated
Dec. 28, 1967); and Opinions o/the Attorney General, 1973-74, pp.
4243,439-40, and 445-46 (dated Sept. 17, 1973, May 16,1974, and
June II, 1974).
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board action. If the matter is at all controversial, the tie breaker is in a very delicate
situation. Both the public and the press often
hold the tie breaker individually responsible
for decisions, even though that official is just
,one of a majority. Some tie breakers have
resigned rather than to have to make a
decision on a highly controversial matter.
Understandably, tie breakers sQmetimes
operate in a highly political atmosphere. One
interesting situation during the 1970s,
involving a tie breaker in Lee County, clearly
illustrates this point. According to newspaper reports, the Lee County Board of
Supervisors had been composed of three
Democratic and three Republican members,
and the court-appointed tie breaker evidently often had sided with the Democratic
members of the board. In the fall elections
for supervisors, however, the Republicans
won a clear majority on the board. After the
elections, the three Republican members of
the board did not attend the regularly
scheduled board meeting in late November.
As a result, because the board did not have a
quorum present, it did not instruct the
county treasurer to sign the payroll checks.
The treasurer then claimed that, without the
board's approval, he lacked the authority to
pay county employees, and he refused to do
so. (The treasurer also was a Democrat who
had been defeated in the recent election.) The
Democratic members of the board continued to meet every day, hoping that a
Republican would appear and that business
could continue. For their part, the Republican board members claimed that the
treasurer did have the authority to sign the
payroll and that they had not been notified
of any of the meetings except the first one.
The newspaper accounts claimed that one
Republican supervisor hinted that the
Republicans were boycotting the meetings
because they did not want the Democrats,
with the aid of the tie breaker, to appoint the
members of the school board and the welfare
board-presumably hoping by such tactics
to postpone the decisions until the new
Republican-dominated board took office in
January.
The tie .breaker also was the center of
much controversy in Louisa County from
1974 to 1975. According to newspaper
accounts, the vote of the board of supervisors was divided evenly on a request to
rezone land in and near the Green Springs
historic district to allow vermiculite mining.
The court-appointed tie breaker disqualified
himself from voting for conflict of interest
reasons, and the circuit court denied a
petition asking that he be compelled to vote.
Because the tie breaker refused to vote, the
rezoning request was defeated, but it came
before the board again the following year. At
this time, the board deadlocked on a motion
to act on the planning commission's recommendation to have a public hearing on the
rezoning. The tie breaker then resigned
without voting on the motion to schedule the
public hearing and also without breaking a
previous tie vote on a motion to abolish the
position of tie breaker. The circuit court
judge then appointed another tie breaker,
who first voted in favor of the public hearing
and eventually, when yet another deadlock
occurred, to grant the rezoning request. In
the meantime, the board decided to make the

tie breaker pOSItIon an elected one. The
entire situation during this time was complicated by numerous law suits brought in the
state and federal courts, including a challenge that the tie breaker position was in
violation of the Voting Rights Act. That suit
was dismissed by the federal Fourth Circuit
Court of Appeals.
While these and other interesting examples can be cited, tie breakers overall are not
needed very frequently. Recent interviews
reveal that most tie breakers have had to vote
only two or three times in the last several
years. Also, one study conducted in 1962
showed that the tie breakers in seven
Virginia counties did not cast a single vote
during their entire terms in office. 4 Although
the statutory language prior to 1974 appeared to require the appointment of a tie
breaker in counties with even-numbered
boards, even then no tie breakers were
appointed in several counties unless actually
needed. In some cases, county boards have
avoided the need for a tie breaker either by
tabling motions on which the board was
divided, or by the chairman's choosing to
abstain or to vote with the majority. In the
days before the present freedom of information statutes, some boards avoided public
ties by deciding issues in executive sessions
so that the board members could present a
united front. The boards deadlocked, therefore, only when they could not reach a
compromise or were forced to vote on an
issue that they had not previously discussed.
On the other hand, tie breakers in some
counties are kept very busy. In one county
today, tie votes often occur at every board
meeting. In the past, one county deadlocked
so frequently that one journalist observed
that the county needed two tie breakers,
while the board in another county was so
divided that the tie breaker was needed for
almost any board action to take place.
Naturally enough, tie votes occur when a
board is philosophically divided. This may
occur, for example, when a county's traditional political structure is strained by rapid
growth and increased demands from new
residents for expanded governmental services. As another example, a controversial
issue may result in a polarization of the
board that then spills over into noncontroversial areas as well. In the opposite vein, one
county official feels that tie votes rarely
occur in his county because the supervisors,
who are of similar backgrounds and persuasions, actively work toward achieving a
compromise in those instances when they are
divided.
The position of county tie breaker is
interesting not only in terms of current
county government and politics, but also
from the viewpoint of the historical development of Virginia local government. As is the
case with other government officials, the
selection procedure for the tie breaker and
the powers of the office are more detailed
and complex today than when first created in
1870.
HISTORICAL DEVELOPMENT

Prior to 1869-70, the justices of the county
courts exercised both administrative and
judicial responsibilitities in Virginia counties. The state's Underwood Constitution of
Carrol H. Quenzel, "Man on the Spot," 27 The County Officer
119, 138-39 (March 1962).
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I ~69-70 transferred county administrative
functions froo1 the county courts to the
ne\vly created boards of supervisors. Under
this new constitution. each county was
divided into at least three townships, from
each of which the township voters elected
one supervisor. (The townships were eliminated in 1874 in favor of magisterial
districts.) In July 1870, the General Assembly further outlined the role of the boards of
supervisors by prescribing that questions
before them. unless otherwise provided, be
determined by a majority of the supervisors
present. During the next four months, some
boards must have been stymied by tie votes,
for in November of that year, the General
Assembly required that when a board
deadlocked on any issue, the clerk to the
board was to notify the judge of the county
court. The judge was then to attend the
meeting and, if the tie occurred again, to
decide the question. 5 Evidently conflicts of
interest arose, for in 1894 (chapter 806 of the
Virginia Acts of Assembly, 1893-94) the law
was amended to require the judge of the
circuit court to cast the deciding vote
whenever the judge of the county court was
interested in the issues before the board.
When the 1901 constitution and subsequent legislation delegated the functions of
the county courts to the circuit courts, the
General Assembly, in chapter 535 of the
1902-3-4 Acts, transferred the role of tie
breaker to the commonwealth's attorney.
Moreover, the law was amended further to
require that if all supervisors were not
present when the tie vote occurred, the
question was to be passed by until the first
meeting that all members attended. Only
when a tie vote occurred with all members
present could the commonwealth's attorney
decide the issue.
The commonwealth's attorney did not
retain this role for long, however, for the
next session of the General Assembly
(chapter 140 of the 1904 Acts) required the
circuit court of each county to designate one
commissioner in chancery, a courtappointed official, to serve as tie breaker.
Once again, questions receiving a tie vote
when some board members were not present
were passed by until the first meeting that all
supervisors attended. The problems associated with expecting the commissioner in
chancery (or any other official, for that
matter) to be available and prepared to vote
immediately on a divisive issue must have
prompted the General Assembly in 1916 to
allow for the adjournment of the board
meeting to a later date if the commissioner
could not attend the meeting. Chapter 37 of
the 1916 A cts also provided that the
commissioner was entitled to be advised
about the issue and to postpone a vote for up
to thirty days.
The law governing tie breakers, except for
some provisions affecting only selected
counties, remained basically intact until
1962. Chapter 595 of the 1962 Acts established new qualifications for the tie breaker,
who, while still appointed by the circuit
court, had to be eligible to serve as a
supervisor and could not be a county officer
or employee. In addition, the tie breaker's
term was set at four years. Until the General
Assembly consolidated the courts into a
~
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unified court system in 1972, the commissioner in chancery was held to be a county
officer and therefore could not serve as tie
breaker. 6 Then in 1972 the General Assembly (chapter 790 of the Acts) provided that
issues receiving a tie vote would be voted
upon again at the next meeting, regardless of
whether all supervisors were present.. This
provision, which prevents a supervisor's
absence from delaying the resolution of a
deadlock, still applies today.
Most of the current provisions regarding
the selection of a tie breaker are contained in
chapter 550 of the 1974 Acts. For the first
time, the county governing body then was
authorized to decide whether it wanted a tie
breaker and, if so, whether to have the
official elected at-large or appointed by the
circuit court. As previously stated, the 1981
General Assembly added the additional
option of appointment by the board itself at
its organizational meeting.
Historical records do not reveal why the
General Assembly created the office of the
tie breaker. As alternatives, the legislature
could have created all odd-numbered boards
of supervisors or could have required that a
tie vote defeat the motion. In addition, the
General Assembly could have allowed some
other county officer to be the tie breaker, as
was the case in Indiana in 1881 where the
county auditor, who served as clerk of
elections for the county superintendent,
voted only in the case of a tie.
Whatever the reasons for creating the
office, the initial choice of the county judge
to serve as tie breaker is perhaps easier to
understand. The judges were a logical choice
from the viewpoint of availability-they
were probably at the courthouses when the
boards of supervisors were meeting. Also,
because the General Assembly appointed the
judges, it may have hoped to retain some
control over local affairs through the
selection of the judges as tie breakers.
Availability may also have been the rationale
for the subsequent designation of the
commonwealth's attorney and then a commissioner in chancery to fill the position. As
far as delegating to the circuit court judges
the power to appoint tie breakers, these
officials had rather extensive appointive
powers in the counties and were influential
political figures.
One trend clearly emerges in the review of
the statutory history of the tie breaker: the
board of supervisors has been gaining
control of the process at the expense of the
state courts. When the boards of supervisors
and the tie breakers were established in 1870,
the county judges not only served as tie
breakers but also were responsible for
redistricting the counties. Because the
statutes did not require all supervisors to be
present before the judge could serve as tie
breaker, the impact of even- and oddnumbered boards on the frequency of tie
votes was lessened-but it was nonetheless
probably influential. The judges of the
county courts may have been unwilling to
relinquish any potential power by creating
another district in those counties that then
had even-numbered boards, thereby possibly avoiding some ties. After the demise of
Opinions ofthe Attorney General, 1965-66, pp. 43-44 (dated Nov.
22,1965); and Opinions of the Allorney General, 1975-76, pp. 3032 (dated May 20, 1976).
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the county court system, the circuit court
assumed responsibilities in the reapportionment and redistricting of counties. The
judges could still have some influence,
through the appointment of commissioners
in chancery as tie breakers, over divisive
issues before the boards. One observer of
Virginia county government has hypothesized that although the Virginia political
machines did not create the office, they
found it useful in their maintenance of
control over local affairs and would not have
made a great effort to change the system.
The role of the judge in appointing the tie
breaker has been criticized as giving too
much power to an official who is not directly
elected. 7 Today, the boards of supervisors
are not only responsible for establishing the
office of tie breaker but, more importantly,
for redistricting the county and setting the
number of board members, within the limits
of constitutional and statutory law. Further,
now that the boards can appoint the tie
breakers themselves, tie breakers appointed
by the circuit courts may become even less
numerous.
While in 1870 thirty-seven counties had an
even number of supervisors, that number
today has dropped to twenty-three. Whether
the change to odd-numbered boards was
influenced by a desire to avoid, as much as
possible, the need for a tie breaker is not at
all certain. When James City County added
a fifth district in 1969, the judge of the circuit
court, according to newspaper accounts,
stated that it would be preferable to have an
odd number of board members so that a tie
breaker would be needed less frequently.
Also, in 1970 some Henrico County supervisors reportedly wanted to eliminate the atlarge seat in that county to create a fivemember board and make tie votes less likely.
Some criticism of the tie breaker system also
surfaced during the reapportioning of
Montgomery County in 1965. While such
examples of the office of tie breaker as a
factor in redistricting can be cited, probably
other political factors are more influential in
reapportionment decisions.
TIE BREAKERS FOR OTHER BOARDS

The county board of supervisors is not the
only body that can choose to have a tie
breaker. Virginia general law also provides
for the appointments of tie breakers for
county school boards, water and sewer
authorities, and welfare boards. A tie
breaker for the school board was first
mentioned in Chapter 423 of the 1922 Acts of
Assembly, in which the General Assembly
gave the division superintendent a tiebreaking vote if the school board had an
even number of members. At that time, the
school board was appointed by a school
trustee electoral board, which was composed
of the commonwealth's attorney, the division school superintendent, and a voter
appointed by the circuit court judge. The
division superintendent, in turn, was appointed by the State Board of Education,
which consisted of the governor, the attorney general, the state superintendent of
public instruction, and five appointed
officials. Under this system, the division
superintendents clearly had powerful positions since they not only participated in the
Philip L. Martin, "County Reapportionment in Virginia," 55
Virginia Law Review 1167-81, 1175 (October 1969).
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selection of the school boards but also voted
'when the boards deadlocked on issues. The
system also gave considerable power over
local school affairs to the State Board of
Education.
A series of constitutional and statutory
changes from 1926 to 1934 shifted some of
the power over local school boards from the
state to the local level. In chapter 106 of the
1926 Acts, the makeup of the school trustee
electoral board was changed to three voters
appointed by the circuit court judge. The
constitutional revisions of 1928 gave to the
governor the power to appoint the members
of the State Board of Education and to the
local school boards the authority to appoint
the division superintendent from a list of
persons certified by the State Board; both of
these provisions were retained in the present
state constitution. The reference to the
school board tie breaker was eliminated in
the recodification of school laws that
accompanied the 1928 constitutional revisions. Deadlocks must have plagued some
school boards during the next few years,
however, for the tie breaker was reinstated in
chapter 151 of the 1934 Acts, in which the
school boards were instructed to follow the
same procedure for breaking ties as the
boards of supervisors. The commissioner in
chancery would serve as tie breaker when the
school board, with all members present, had
deadlocked on an issue. If one or more
members were absent from a meeting, the
vote would be taken again at the first
meeting that everyone attended. School
board tie breakers generally were needed
only in counties with an even. num?er of
magisterial districts, the basIc unIts of
representation on the school boards.
The tie breaker for the board of supervisors continued to act for the school board as
well until the education statutes were revised
in 1980. Under that legislation, all school
boards were required to have a tie breaker, to
be appointed in the same manner as ~he
members of the school board. For the first
time, therefore, the same tie breaker would
not serve both boards, and the tie breaker

position was made mandatory for all school
boards. The latter requirement quickly came
under attack from many county officials,
and in 1981 the school board tie breaker
position was made optional. As the law now
stands, the county board of supervisors
decides whether or not to have a school
board tie breaker. 8 If that decision is an
affirmative one, the tie breaker is appointed
by either the school board selection commission or the board of supervisors, whichever
appoints the other school board members.
The school board tie breaker follows the
same procedure for voting as the tie breaker
for the board of supervisors.
The primary reason for having separate tie
breakers for the board of supervisors and the
school board is to avoid possible conflicts of
interest. In the past, the same tie breaker
could have voted on budget deliberations for
both the school board and the board of
supervisors. In addition, in counties where
the board of supervisors appointed the
school board, the tie breaker theoretically
could have cast the deciding vote on the
selection of the school board and then also
participated in other school board decisions.
In fact, the Virginia Code Commission's
report on the revision of the educatio.n
statutes states that the school board tie
breaker was provided so that the same tie
breaker would not serve both boards. The
Commission's report does not discuss the
necessity or desirability of requiring all
school boards to have tie breakers, and this
effect of the recodification may have been
unintentional.
Water and sewer authorities organized
under the Virginia Water and Sewer Authorities Act may, at their discretion, use tie
breakers. If an issue before an authority is
deadlocked for sixty days either because of a
tie vote or because of a lack of votes of a
majority of the members, any member of the
authority may request the circuit court judge
to appoint a tie breaker. The tie breaker t~en
appears at the next meeting of the authOrIty;
8 Va. Code, sees. 22.1-40, 22.1-44, 22.1-47, and 22.1-75. The
attorney general, in an opinion dated September 25, 1980, ruled
that the tie breaker procedure for school boards is constitutional.

he is entitled to be advised about the i sue
and to postpone voting for up to thirty day.
The tie breaker's duties are terminated after
the deciding vote is cast. Unlike the tie
breakers for other boards, therefore, the
person resolving the issues before a water
and sewer authority is appointed on a onetime basis and does not serve a et term. 9
Some local boards of public welfare,
which are appointed by the board of
supervisors in all counties except those
operating under the county manager form,
may be required to use a tie breaker for the
resolution of tie votes. Under section 63.1-40
of the Code, a public welfare board serving a
single county that is organized under the
traditional form of government may have
either five members, three members, or one
member appointed from each magisterial
district. If the latter option is followed and
the county has an even nunlber of magisterial districts, the board of supervisors also
appoints a tie breaker, who votes only in case
of a tie vote.
CONCLUSION

The position of the county tie breaker in
Virginia is an excellent example of the
variety found in American local government. In what seems to be an increasingly
mass-produced society, the tie breaker is a
refreshing and fascinating aspect of Virginia
political life. Although tie breakers may not
have to break deadlocks very often, the
issues they do vote on are often controversial
and important.
Historically, tie breakers had close ties to
the traditional county political structure and
potentially were powerful individuals. Their
past and present role in Virginia county
government, therefore, should not be underestimated or neglected. Questions can be
raised, however, about the position's necessity. A far simpler procedure for res?lving
issues is to have a tie vote defeat a mot1on or
to ensure, as much as possible, an oddnumbered board. It is unclear why the
position was established in 1870,. and it i~ as
difficult to understand, at least 1n practIcal
terms, its continued existence today.
9
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