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One of the most' venerable constitutional
traditions in the United States is that of
separation of powers. By that principle,
legislative bodies ar~ supposed to enact laws,
executives to administer them, and judges to
resolve conflicts in particular cases. Even at
the level of the national government,
however, the principle of separation of
powers has been modified to allow Congress,
the president, and the federal courts to
exercise powers not strictly related to their
respective legislative, executive, and judicial
domains.
But it is at the local level that the most
striking departures from the separation of
powers have occurred. One sees this most
clearly in connection with county government in the South. In the past and to some
extent at present, one finds governing bodies
variously known as county courts, county
commissions, or county commissioners'
courts exercising combined legislative,
executive, and judicial powers. The remnants of that tradition are still to be found in
Virginia today.
This news letter will discuss the origin,
development, and decline of the Virginia
practice of allotting executive and legislative
functions to judges. Since it was in the
county courts that this tradition began and
received its broadest application, the news
letter will look particularly at those institutions. In addition, some attention will be
given to the county courts' successors in the
practice of the fusion of powers, the
twentieth century circuit courts.
ENGLISH HERITAGE

The development of the county courts in
colonial Virginia reflected patterns of
English law several centuries old. To help
administer the Crown's newly assumed
authority to govern directly the entire realm,
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the royal justiciar in 1195 issued a proclamation appointing certain knights to assist in
maintaining the king's peace. As their police
duties gradually increased, these knights
became known first as conservators and later
as justices of the peace. By the middle of the
fourteenth century they were authorized to
try alleged offenders.
Over the next three hundred years, the
responsibilities of this office were continually expanded. In addition to trying criminal
offenses in quarter session court, justices in
concert performed a number of administrative and legislative tasks: they levied taxes,
supervised the construction of roads and
public buildings, executed the poor laws,
issued licenses to innkeepers, and regulated
trade. The office reached its zenith in
England in the late seventeenth and early
eighteenth centuries, as Virginia was being
settled, when it was staffed by wealthy and
politically ambitious country gentlemen.
(Since that time, the position has declined in
importance, bearing little resemblance to its
former status.) The evolution of the Virginia
county court followed closely trends established earlier in England. 1
COLONIAL ERA

On November 28, 1618, the stock company that governed Virginia approved the
"Great Charter of Privileges, Orders, and
Laws." Under its provisions, the colony's
new governor, Sir George Yeardley, was
authorized to provide for monthly courts at
each corporation or settlement, presided
over by the local military commander, "to do
justice in the redressing of all small and petty
matters." Established in 1619, these judicial
institutions were the forerunners of the
county courts. As the colony enlarged, the
General Assembly in the early 1620s adopted
a policy of setting up additional monthly

courts in outlying communities to ease the
docket burden of the Quarter Court and to
relieve the new inhabitants from the necessity of undergoing the delay, expense, and
difficulty of journeying to Jamestown to
settle controversies. 2 In 1623, the Assembly
directed that courts be held monthly at
Charles City and Elizabeth City, with the
respective commanders and others designated by the governor and Council to act as
judges. The jurisdiction of these monthly
courts was restricted to civil suits not
exceeding one hundred pounds of tobacco
and to petty criminal offenses; appeals went
to the Quarter Court. Later in the decade,
criminal jurisdiction was expanded to
include all offenses except those involving
possible loss of life or limb, and appointees
to the courts were officially called "commissioners."
By 1634, however, the General Assembly
was faced with the need to cope more
adequately, both from a judicial and general
governmental perspective, with a rapidly
growing colony. As the colony grew in
population and in geographic scope, the
patchwork of monthly courts with their
sometimes overlapping territorial jurisdiction (because of lack of precise geographical
boundaries) and varying rules and procedures became increasingly unworkable.
From a general governmental standpoint,
the governor, Council, and Assembly were
no longer able to perform the task of local
government as they had when settlements
were close to Jamestown and the population
was small. The Assembly's reaction was
decisive and, measured by its historical
impact, very significant.
Initially, the Assembly divided the inhabited areas into eight well-defined shires or
counties. Then it established a court of shire
1
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Cases of major importance were to be decided by the Quarter
Court, later renamed the General Court, composed of the
govemor and the Council of State.
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for each county. This action effectively
replaced the monthly courts, although the
new bodies were not officially termed county
courts until 1642, eight years after the
reform. Thus was formed the Virginia
county court. 3 Out of this association of
court and county evolved an institution
combining important executive, legislative,
and judicial responsibilities that would be a
major force in the Commonwealth's affairs
for over two hundred years. The rise of the
county court was. accompanied by a corresponding decentralization within the colony's governmental structure that continued
at least through the remainder of the colonial
era. This shift undoubtedly contributed to
Virginia's tradition of strong local government that would extend well beyond that
time.
The number of individuals on the county
court varied with the times and the county.
When the courts were established, the
average number was about eight; by the time
of the Revolution, it had increased to about
twenty. Attendance was irregular, sometimes being insufficient to met a quorum that
normally was set at four for routine business.
For major acts, such as determining the tax
rate, a majority of all the justices had to be
present. Decisions were reached by a
majority vote of those on hand. 4
From the time of the courts' organization
until the end of the seventeenth century, their
overall jurisdiction was gradually expanded
and their nonjudicial responsibilities increased. Therefore, in order to lighten the
workload of the full court as well as to avoid
undue expense and litigation, the Assembly,
a few years after the commencement of the
county courts, set aside some minor cases for
individual court members to hear. Civil
actions valued under twenty shillings (subsequently twenty-five shillings) or two
hundred pounds of tobacco were to be
cognizable by a single member of the court,
whose decision was appealable to the full
court. But in such an instance, he could not
participate in the full court's deliberations.
Besides having this civil power, single
members also were considered conservators
of the peace, having authority in certain
situations to issue warrants and to make
arrests. Like their counterparts on the earlier
monthly courts, county court members were
initially called commissioners. However, in
1661 they were legally designated as justices
of the peace.
At the time of the conversion from
monthly to county courts, justices were
appointed by the governor acting, at least in
theory, on advice of his Council. This
practice continued into the period of Oliver
Cromwell's rule in England (1652-60), which
was a time of more autonomy for the colony.
During those years the Assembly authorized
several variations for determining the
membership of the courts: election by the
.\ Information on the characteristics, functions, and powers of the
county courts during the colonial era, to the extent determined by
law, ill taken from William W. Hening, ed., The Statutes at Large,
13 vols. (Charlottesville: Facsimile Reprint Published for the
Jamestown Foundation by the University Press of Virginia,
1969).
.. Charles S. Sydnor, American Revolution in the Making (New
York: The Free Press. (965). p. 79; Philip Alexander Bruce,
Institutional History of Virginia in the Seventeenth Century, 2
vols. (New York: Knickerbocker Press, 1910), 2:492-95.

House of Burgesses, appointment by the
governor (and Council) with Assembly
confirmation, and selection by the governor
and Council on recommendation of the
county courts. This last method was to
become the prevailing custom. Often, the
recommendation took the form of a petition
requesting appointment of specified individuals. Sometimes, more names were listed
than the number of vacancies, allowing the
governor some option. The governor was
not legally obligated to accept the suggestions. But because the courts normally
consisted of the leading citizens of the county
whose support he would wish to retain, he
generally was inclined to adopt their advice.
Since justices were not chosen for a fixed
term, appointments could be for life. In some
instances, one generation of a family
succeeded another.
As part of its codification of the laws in
1662, the General Assembly stated that
justices should be "among the most able,
honest, and judicious" residents of their
counties. That directive seems to have been
generally followed.· The little criticism-th-at
does appear about the quality of appointees
is aimed at alleged inadequate legal knowledge. Typically, court members were drawn
from the ranks of the best educated, most
capable, and the most responsible of citizens.
In the vast majority of cases, these "gentlemen justices," as they were termed, came
from wealthy, socially prominent families
comprising the gentry or landed aristocracy.
While members of the county courts
received neither salary nor fees for their
services, indirect compensation and other
benefits were sufficient to make the position
highly sought after by the elite. A justice
might secure income by simultaneously
holding another office-either an appointed
one such as sheriff or an elected position
such as a burgess. What attracted most
people was not any immediate need or desire
for money but rather the influence, prestige,
and power of being on the court. A seat on
the county bench was useful for developing
business contacts and enhancing one's social
status. For those who aspired to a political
career, it was the sine qua non. Participation
as a justice gave an individual the opportunity to learn the essentials of government and
politics and to shape the life of both the
county and the colony through an institution
that not only acted as a court, but also
operated as an executive and legislative
agency and had much sway over who
represented the locality in the House of
Burgesses. After being on the court, many
justices either were elected to the House of
Burgesses or moved to higher political posts;
at the time of independence, more than
three-fourths of the General Assembly's
members had at some time been commissioned as justices of the peace. A large
majority of Virginians who were signers of
the Declaration of Independence or delegates to the later U.S. constitutional convention had passed through county courts
earlier in their political careers, including
Washington, Jefferson, Madison, Monroe,
Wythe, and Mason.
Despite its name, the county court was
much more than just a judicial institution. It
was a general governmental unit, possessing
legislative and executive (including electoral) as well as judicial powers. At their

creation, for instance, the county courts were
assigned to supervise the construction and
operation of tobacco warehouses, a responsibility that had carried over from the
monthly courts. In 1641, the county tribunals were charged by the Assembly with
building and maintaining ferries and
bridges; and later, when ferries became
privat.ely owned, the courts were empowered
to license and regulate them. For the next
thirty years, the Assembly continually
augmented the governmental powers of the
courts. In the area of occupations, for
example, they were authorized to license
peddlars and to regulate blacksmiths. In
response to a citizen complaint, the justices
could determine reasonable fees and prices
of drugs charged by physicians. As a
consequence of Assembly decisions, the
courts appointed inspectors for commodities
for export such as tobacco, leather, and
flour. They licensed ordinaries, or inns, and
set rates for their food and lodging. They
designated and monitored guardians for
orphans. To protect from Indians, they
conscripted troops.
While the courts increasingly exercised
specific statutory powers delegated by the
Assembly in order to execute colonial policy,
they also were furnished ordinance or bylaw
authority. The first instance of this kind
appears to have been in 1659, when the
Northampton Court was given permission to
legislate with reference to Indians and
manufacturers. Six years later, all counties
were authorized to enact bylaws in general.
Under this broad grant to act, justices
provided for such services as construction
and maintenance of roads and public
buildings and the care of the indigent and the
infirm.
The courts also acquired the very significant legislative power to lay and collect taxes
for local expenditures. In the implementation of this authority, no requirement
existed, either by law or custom, for citizen
participation, and the justices frequently sat
in executive session when determining levies.
By the middle 1670s, the exercise of this
virtually unfettered power had become a
source of popular irritation. 5
As part of their nonjudicial activities,
justices also possessed considerable responsibility in the appointment of local administrative officials. These included the sheriff,
the clerk, the coroner, constables, and the
surveyor of roads. Perhaps the most important of these was the sheriff. Besides
enforcing the peace, he acted as executive
officer of the county court, conducted
elections, and collected the taxes. Sheriffs
first appeared with the creation of counties
in 1634, when they were chosen by the
governor (and Council). But soon the county
courts were submitting lists of candidates
from which the governor could select an
individual. In its revision of the laws in 1661,
the Assembly directed that one of the justices
should be sheriff (following English practice)
on a rotating one-year basis. Thereafter, the
sheriff was usually the ranking justice who
had not previously held the office. Generally,
he would serve for a year or, if his term was
S
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renewed, for two years. Similarly, the
coroner was selected by the governor from
among the justices. At times the clerk was
picked by the court, while on other occasions
he was appointed by the governor or colonial
secretary. The remaining positions of constable and surveyor of the roads were filled
exclusively by the court.
The county courts also had a commanding
role in the appointment of officers of the
local militia. For grades below that of
brigadier, the selection was made by the
governor (and Council) on the recommendation of the justices, a procedure by which the
officers presumably would be acceptable to
the latter. Moreover, the justices frequently
secured the higher military posts for themselves. Therefore, it was quite possible that a
court member might at the same time not
only hold another civilian office such as
sheriff or coroner but also be a ranking
officer in the militia.
By the late seventeenth century and
continuing through the remainder of the
colonial period, the justices of the county
courts had major roles in local executive and
legislative affairs. They not only implemented specifically delegated legislative powers,
but they exercised the most basic of
legislative powers: to enact ordinances or
bylaws and to lay and collect taxes. In
addition to this legislative authority, they
also possessed the important executive
power of appointment and thus were able to
name, directly or indirectly, most local
officials, including those of the military.
POST-REVOLUTIONARY PERIOD

With independence, Virginia became
governed by the Constitution of 1776, which
enhanced the position of the county courts,
particularly with respect to their executive
and legislative character. Under that constitution, the previous powers of the courts
were preserved, and they also were granted
authority to select their own clerks. In
addition, the courts indirectly benefitted
from the provision that the General Assembly annually elect the governor and some
portion of the Privy Council. Most of the
justices had a major voice in the selection of
the persons to fill these positions either
because they were members of the legislature
themselves or because they were substantial
political figures in the communities, thereby
having an important influence on who was
elected to it. And it was the governor and the
Privy Council, in turn, who acting together
appointed the justices. The constitution's
statement of separation of powers contained
an exception permitting members of the
county courts to be elected to each house of
the Assembly. Though the constitution did
not explicitly provide for the county courts,
it incorporated them by implication by
referring to their appointive powers.
Even at the time of the new constitution,
some forces were in motion that eventually
would lead to significant changes in the
county courts. Undoubtedly, the most
important of these was the underlying cause
of independence-the desire for self-rule.
With rising democratic expectations, a selfappointed body that exercised broad executive, legislative, and judicial powers was
increasingly an anachronism. Furthermore,
the creation of additional courts, both by the
new constitution and by the legislature in
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1788 and 1809, weakened the jurisdictional
base of the county courts and provided other
forums for claimants and aspiring lawyers.
For those oriented toward public service,
alternative career opportunities were becoming available, both in the state and national
governments and in the expanding West. A
growing and more complex workload made
service on the bench less attractive, and the
background of court members was shifting
from the gentry to that of the middle class.
As an outgrowth of the formation of
political parties, partisan politics was entering the appointment process and the operations of the courts. The justices, who
sometimes were minimally informed about
the law, had to deal with a better trained and
more sophisticated bar. All of these factors
contributed to a loss of prestige and status
for the courts and thus made them more
vulnerable to attack.
Many Virginians came to view the 1776
Constitution as an instrument for perpetuating control by the aristocracy, and they
urged revision of the document. Injustifying
their opinion, they focused on three items:
representation in the legislature, suffrage,
and the county courts. Among these reformers, some of the most outspoken,
especially regarding the county courts, were
St. George Tucker and Thomas Jefferson,
himself a former justice of the peace.
Following several unsuccessful attempts
to call a constitutional convention, one was
convened in 1829, attended by many of the
former leaders of the revolutionary period.
When the judicial article came before this
assemblage, the county courts were the
principal topic. Opponents attacked the
courts for violating the principle of separation of powers. Supporters, led by John
Marshall, praised the courts as forces of
stability. In the end, the county courts were
strengthened, on paper at least, by receiving
explicit constitutional sanction, as contrasted with their previous implied status under
the former constitution. More important in
the long run, however, was a provision
permitting the legislature to establish superior courts. Soon after the 1830 Constitution
became effective, the Assembly created a
system of circuit courts. These new courts,
which have continued with some modifications to the present, provided major competition to the old county courts. In time, they
would absorb many of the latter's judicial
and nonjudicial functions.
Helped by the spirit of Jacksonian
democracy that was influencing much of the
country, reformers at the next constitutional
convention in 1850-51 succeeded in making
substantial modifications to the county
courts. The justices who comprised the court
were to be elected from county districts,
forerunners of the modern magisterial
districts. Four justices were to be elected
from each district, for four-year terms. Also,
for the first time, justices were to be paid for
their services. Some observers have contended that this combination of election and
compensation led to a drop in the quality of
personnel as people of superior qualifications refused to seek the office under those
circumstances. As in the prior constitution,
the 1851 document continued to allow
justices to be elected to the General Assembly. In a move to bring about further

democratization, the county courts were
stripped of most of their appointive powers,
with the affected positions being made
elective. Measured in terms of long-range
significance, perhaps this was the most
important of the constitutional alterations.
This contraction of the courts' appointive
powers marked a clear break from the
pattern, commenced in the early 1600s, that
had combined legislative, executive, and
judicial functions in one institution. The
change initiated a gradual removal of the
judiciary from local legislative and administrative affairs that has continued, with some
interruptions, to recent times.
At the 1869 constitutional convention, the
county courts underwent major reorganization. The justices of the peace who had
collectively constituted the courts were
separated from them and left to function
only in their other role as minor trial judges
having jurisdiction over petty criminal and
civil offenses. Instead of the justices of the
peace as a group acting as a court, the
remodeled county courts were composed of
one judge "learned in the law" to be elected
by the Assembly for a term of six years. In
reality, many of the judges apparently were
insufficiently versed in the law. This condition further contributed to the deteriorating
status of the county courts.
Besides altering the personnel arrangement of the county courts, the 1869 convention provided for elected county boards of
supervisors. These were basically
administrative bodies with a few limited
legislative powers enumerated in the document and, more importantly, a provision for
other duties to be prescribed by law later. In
theory, the creation of these boards furnished a logical opportunity to separate
executive and legislative powers from those
of a judicial type; in practice, however, the
county courts continued to exercise nonjudicial duties. For instance, the county judges
filled vacancies in county offices; they
appointed election officials, coroners, and
special police; and they granted liquor
licenses. They served as chairmen of school
trustee electoral boards, which in turn
selected district school trustees. They acted
as tie breakers when the vote of the board of
supervisors was evenly divided. Upon
request of a requisite number of voters, they
could reapportion a county. Similarly, on
petition of a required number of citizens,
they ordered referendums on such subjects
as courthouse location or bridge erection.
Gradually, however, the powers and
duties of county court justices were reduced,
in both judicial and nonjudicial aspects.
Some of their nonjudicial functions were
assigned to the county boards of supervisors,
and some to the circuit courts, which also
assumed a portion of the judicial responsibilities of the county courts. The Constitution
of 1902 omitted all references to the county
courts, and the General Assembly promptly
abolished them, effective February 1, 1904.
TWENTIETH CENTURY

The nonjudicial responsibilities for local
government that circuit court judges inherited from county courts remained quite
substantial in the first half of the twentieth
century, particularly in connection with the
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appointment of important local officials and
the filling of vacancies in office. Nor was the
list of such responsibilities a static one; as
late as the 1930s, the General Assembly still
preferred to give certain powers to the judges
rather than to the county boards of supervisors or (in some cases) municipal councils.
Thus, in 1934 the Assembly authorized
circuit court judges to conduct local referendums on the sale of alcoholic beverages, and
in 1938 it made them responsible for
appointments to the newly created local
welfare boards. 6
Nevertheless, in the twentieth century
opposition to the performance of these
nonjudicial functions by judges slowly
mounted, and stronger efforts began to be
made to shift specific powers to local
governing bodies, often as part of a general
attempt to restructure local government. For
example, under The Optional Forms Act of
1932, counties choosing to modernize their
governmental structures were given considerable latitude in doing so, including the
right to have the board of supervisors
appoint the county school board instead of
having the circuit court judge appoint a
school trustee electoral board to make such
appointments.
Over the next several decades those who
sought to reform county and city governments in Virginia often included on their
agendas proposals to reduce the role of
circuit court judges. For example, in 1940
the Commission on County Government,
complaining that boards of supervisors were
having to levy taxes to support spending by
judicially selected officials over which the
boards had little control, recommended that
the circuit court judges be relieved of their
appointive powers not related to court
6

An example of a different sort was the decision by the General
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operations. A few years later, the Commission on the Administration of Justice,
expressing a desire to remove judges from
the "political environment," made a similar
suggestion.
Despite these and other efforts, however,
only modest progress toward reducing the
circuit court judges' nonjudicial responsibilities was made prior to the new 1971 state
constitution. Since then, as a result both of
constitutional and statutory changes, county
boards of supervisors and city councils have
been given more authority and circuit court
judges, less authority in local government
affairs. Nevertheless, the judges still play an
important role in some respects. Among the
powers remaining to them is that of
appointing electoral boards (to oversee voter
registration and election administration) in
all cities and counties. In those counties still
under the traditional form of government,
the (tax) equalization board is appointed by
the circuit court judge, as are the persons
responsible for general property tax assessment and the school board selection commission (the former school trustee electoral
board), unless the board of supervisors has
made the designation for the latter two. In
the counties, and in some municipalities,
circuit court judges appoint members of the
board of zoning appeals. In the counties that
still use tie breakers, such persons are
appointed by the circuit court judge unless
each board of supervisors exercises its
option to appoint the tie breaker or to fill this
post by direct election. 7 In those counties
retaining the finance board, the circuit court
judge appoints a citizen member to the threeperson board. And not only do circuit court
judges appoint magistrates to issue warrants,
admit to bail, and handle other related
duties, but also they nominate candidates for
election by the General Assembly to positions as judges of the general district courts,
See Mary Jo Fields. "The County Tie Breaker in Virginia,"
Univerjity of Virginia News Leller, May 1981.

with re~{p:~'risibility in rn~J?or civil and
crimi.nal cases. In 'a few instances, circuit
court judges are also empowered to fill
temporarily vacancies in elective offices.
Finally, it is worth noting that circuit
court judges have the power, under certain
conditions and upon petition from the
required number of voters, to remove elected
officials from office for reasons of incompetence, neglect of duty, or misuse of office.
Upon request from an appointing authority
lacking unrestricted removal power, circuit
court judges may also for the above reasons
remove appointed officials who serve a fixed
term of office. This removal power, more
executive than judicial (though proceedings
under it are conducted like a trial), is
separate and distinct from legal action that
might be taken in cases of alleged criminal
misconduct constituting grounds for removal from office.
CONCLUSION

The tradition of allocating nonjudicial
tasks to judges, which according to some
observers has played a central role in
Virginia's political history, started in the
colonial era with the county courts. Borrowing from English precedents, these institutions developed in the early colonial days, in
time becoming the governing bodies of the
counties. In that capacity, they performed
various administrative and legislative duties
as well as those of a normal judicial nature,
unencumbered by the separation of powers
principIe. After independence, the county
courts gradually receded in authority and
influence until they were abolished at the
turn of the present century. However, the
custom of assigning admiaistrative and
legislative responsibilities to what otherwise
would be a judicial body that began with the
county courts did not end with them. Rather,
it was carried on by the judges of the circuit
courts and survives to this day, though now
substantially reduced.
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