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Virginia and much of the rest of the
country are in the midst of a "revolution in
land use control," as the title of one
influential book suggests; but it is not, as the
same title also states, a quiet one. Rather,
because a revolution in land use and its
regulation must invariably have far-reaching
consequences for people's homes and property, as well as for the environment, it is
bound to be noisy and contentious. The
residents of developing counties in Virginia,
having seen the course that development has
followed in areas such as New Jersey and
Long Island and now, closer to home, in
Fairfax County, are taking new measures in
the form of land use regulations to ensure
that their communities will not be overtaken
by the seemingly inexorable spread of
suburbia.
Growth is no longer being seen as an
unambiguously good thing, and the old
"ethic of growth" is being replaced by a
"ethic of preser ation," a branch of the
environmental movement urging the protection of esthetic qualities and "the character
of the community." While this sort of
environmental protection is not as crucial to
health as, say, air pollution control, it is
widely perceived as important to the long
term well-being of the whole community. In
practice, stopping development often means
preserving "open space"-land that, .by
being left undeveloped, both provides and
protects residential amenity. The matter of
open space protection leads very naturally to
the issue of agricultural preservation; for if
land can be kept in farm usage, open space is
effectively preserved. Many states in the
United States, and forty counties in Virginia,
have adopted the practice of assessing
agricultural land at its value as farm land,
rather than at its fair market value, so that
the farmer need not pay taxes on the
speculative value of the property. This policy
is intended to have two closely related

effects: first, to serve as a form of agrarian
tax relief, so that farmers will not be forced
out of business by high taxes; and second, to
act as a means of preserving open space.
Obviously, the first consideration appeals to
the farmers themselves; but use-value assessments and other programs of agricultural
preservation are not undertaken solely to
benefit the farmers. Agricultural policies
that protect open space appeal to suburban
residents of agricultural areas as well. An
illustration of this point is provided by the
policy adopted by Suffolk County, New
York, which occupies the eastern half of
Long Island.
In order to halt development in agricultural areas permanently, Suffolk County
embarked on a program of purchasing the
development rights of prime farmland.
(Once an owner has sold the development
rights to the land, it may be used thereafter
only for agricultural purposes.) As of 1977,
the rights to 3200 acres had been acquired at
a cost of $12 million, and the county expects
the program to cost a total of $55 million by
the time of its completion. The ostensible
purpose is to save prime farmland, but one
may reasonably doubt that to be the
exclusive purpose. Most of the program's
costs will be borne by the suburban residents, and for them to spend that much
money solely to protect farmland would be
generous and altruistic to a fault. Another
contributing factor, less altruistic but perhaps more realistic, is a desire to preserve the
rural amenities that perhaps initially attracted the current residents to Suffolk County.
No doubt Suffolk County residents were
concerned about the conversion of
agricultural land, but this concern might
have been generated as much by fears of the
impact on the residential environment as by
worries over the declines of the agricultural
industry per se. In recent years much of the
discussion of land use regulation has
revolved about these two closely linked
issues of open space and agricultural
protection; largely technical in nature, this

discussion has been concerned mostly wi th
different approaches to the problem of how
best to save agriculture and open space. Thi
news letter will consider preservation issues
in a broader context, focusing not on
technical or legal issues but on other, more
basic implications of growth control.
Too often, land use issues are considered
in isolation, without regard for the real
linkages with other issues. Preserving a
pleasant and livable environment is one
public value, but it is not the only one-and
pursuing it has implications for the attainment of other goals and values. In particular,
serious housing shortages exist in many
areas of the United States, but to relieve
these shortages in the typical manner by
building additional single-family home
does not augur well for the preservation of
open space, since housing construction
almost necessarily entails the destruction of
open space and often agricultural land. The
most important decision in open space
preservation is not how best to accompli h
the goal, for that in a sense presuppose that
it is desirable, but how much open space is
needed or wanted, and how the pur uit of
this goal is to be reconciled with other
conflicting ones. Any discussion of open
space preservation, agricultural preservation, and related land use issues ought to be
in terms of individual and group gain and
losses and of value conflicts, without an
implicit assumption that such policies are
necessarily desirable.
The following analysis will focus on the
issue of open space preservation and on two
separate conflicts it will invariably engender.
The first is between the suburban intere t
who push for such policies and the farmer
and landowners whose lands would be
affected. The other is between the same
suburbanites, the main beneficiaries of open
space, and the potential consumers of
housing-the would-be resident of the
community. Not only does each of these
three groups have a different set of incentives, but different policies favor their
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interests. I n large measure, the situation may
be described as ""zero-sum" because in each
conflict situation one group gains at the
ex pense of another; there is no policy by
which all can benefit simultaneously.

ZONING THEORY AND PRACTICE

Zoning, the primary tool of land use
planning, was originally intended as a means
of regulating nuisances, or of correcting a
failure in the market allocation of land to
different uses. Orthodox economic theory
holds that an efficiently operating market
responding to consumer demands will tend
to maximize net property values in the
community. However, the urban land
market is notoriously subject to inefficiency
in the form of nuisance-which is generally
defi ned as the use of one's property in such a
way as to diminish the enjoyment or profit of
another in the use of his own property. The
classic example of both market failure due to
nuisance and the need for zoning is that of a
slaughterhouse locating in the midst of a
residential district. The residences suffer a
loss in value because of the nearby nuisance;
and even though the site on which the
abbattoir is located may be worth more than
ever, that increase is more than offset by the
losses sustained by the surrounding homeowners, with a resulting loss in net property
values in the neighborhood. The value of
residential property is heavily influenced by
neighborhood amenities, while that of
factories is not. Therefore, it makes sense to
segregate all nuisance-producing land uses
into specified noxious districts where they
can harmlessly inflict their nuisances on each
other, while reserving other parts of the
community for the more sensitive residential
housing market. Even though in some cases
individual landowners in the restricted areas
will be precluded from using their property
in the most profitable manner, net property
value will be maximized. This theory,
roughly, is the traditional justification of
what is generally called ""Euclidian" zoning,
after an early and well-known U.S. Supreme
Court zoning decision, Village 0.( Euclid v.
Alnhler Realty Co., decided in 1926. Zoning
is in essence a means of facilitating the
market, not of contradicting it, and implies
that. with its failures corrected, the market
allocation of land is desirable.
The maximization of property values as a
desirable goal of public policy has been
coming under increasing attack in recent
years. Two prominent scholars of land use
law and policy write that ""basically we are
drawing away from the Nineteenth Century
idea that land's only function is to enable its
owner to make money." Land, they seem to
be saying, is coming to be recognized as
having an intrinsic worth, and its highest and
best use is not necessarily the most profitable. They continue, ""Increasingly, the
question being asked is not "Will this reduce
the value of surrounding land?' but "Will this

make the best use of our natural resources?"'1 The market allocation of land to
various uses, they imply, is not necessarily
desirable; the problem with the market is not
market failure or inefficiency, but the fact
that it promotes the pursuit of profit rather
than environmental quality. A further
implication is that in order to achieve a
proper usage of land, the government may be
required to take action that will depress not
only the value of individual sites but also net
values in the community.
An advantage of the Euclidian viewwhich assumes a public interest in maximizing property values-is that it provides an
objective standard against which policies
may be evaluated. According to the Euclidian standard, policies that tend to maximize
property values are beneficial, while those
that diminish values are detrimental. By
denying the desirability of the market
allocation, critics are asserting a new land
use ethic embodying values that provide no
such objective standard, such as the intention to use resources wisely rather than for
profit. The desire to make the wisest use of
resources is unquestionably a laudable goal,
but how can people ever be expected to agree
on what that is in practical terms?
THE LINKAGES OF ISSUES

Land use regulations are not, of course,
enacted for their own sake. They are only the
means of achieving some state of affairs
sought by members of the community. Such
regulations, then, are inherently controversial because of the involvement of a variety
of different groups with different, often
mutually exclusive goals that they wish to see
realized through public policy.
The source of conflict is easily identified.
Virginia's increasing population requires
continual construction of houses and apartments, which in turn threatens the rural
character of areas once predominantly
agriculturaL .The newcomers, largely professional and upper middle-class, frequently
both want and can afford large houses on
large lots in a rural setting. But if too many
people try to share in the pastoral bliss of
rural life, the countryside is soon clogged
with houses, and the residents find the
quality of their environment deteriorating.
The farmers in the area, in turn, find their
taxes increasing rapidly because of increases
in both land values and tax rates. These
concerns often cause the residents of
developing areas, casting an uneasy eye
toward New Jersey, to favor land use
regulations of some sort and to assert a right
to local control of local destiny.
Farmers, it should be acknowledged, are
cotpmitted not only to farming but also to
turning a profit. Use-value assessment and

taxation of agricultural land is predicated on
this assumption; and many people, especially suburbanites, hope that by increasing the
profitability of agriculture in this way the
conversion of farmland will be slowed or
halted. Unlike suburbanites, farmers see usevalue assessments mostly as a form of
agrarian tax relief that will allow them to
stay inthe farming business until the time (if
ever) that they choose to sell the land.
Agricultural interests are less concerned with
"agricultural preservation" per se than they
are with the profitability of farming. As the
fair market value of farmland increases, it
becomes at some point rather absurd to keep
a valuable property in low yield agricultural
use, even with use-value assessment because the amount invested in the farm could
earn considerably more elsewhere. Agricultural profitability ·should not be·· seen ·as a
guarantor of agricultural preservation.
Local elected officials also have an interest
in growth issues, though they are not, as a
group, either in favor of or opposed to
growth. Rather, they are concerned that
whatever policy is followed-whether it be
residential growth, agricultural preservation, or environmental protection-it should
not result in a rise in taxes. No government
official likes to announce a tax increase
especially if his policies have been the caus~
of it. Richard Babcock explains that the use
of inexpensive techniques of land use
control-"the extensive use of the police
power and regulation, the capping of so
many units per year [limiting housing
construction to a specified maximum each
year], the developer paying for all of the
improvements-are all techniques that are
very comforting for the elected official. Of
course, the costs fall disproportionately on
the last to arrive, but that doesn't hurt
politically."2 The fairest policies might be
those for which the entire population must
bear the costs, but fairness can be politically
disadvantageous if it is also expensive.
From the perspective of the suburbanites,
open space and agricultural preservation are
generally seen as specific means for preserving community character and keeping taxes
down. By zoning land for strictly agricultural purposes, open space is effectively
preserved with more certain results than with
use-value assessments, and with less expense
than with the purchase of development
rights. Agricultural zoning meets with
vehement opposition from owners of undeveloped land, however. Since agricultural
zoning entails regulating development rights
rather than paying for them, money is
saved-but at the expense of the landowners. The next best choice, from the
perspective of the suburbanites, is large-lot
zoning. This technique is often supposed to
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be a means of preserving agriculture, but the
evidence shows that it is not effective unless
truly enormous lot sizes are mandated. (One
author has even suggested that large lot
restrictions actually spur development because they make for a pleasant neighborhood environment.)3 While restrictions on
lot size may not halt development, they do at
least prevent Levittowns from recurring and
do not result in a tax deficit. Like agricultural zoning, large-lot zoning is opposed by
landowners who fear that their land's value
will decline. Suburbanites view the purchase
of development rights as effective but
undesirable because of the enormous cost
involved.
If fewer houses and more apartments were
built the tension between housing construction ~nd environmental protection might be
ameliorated. However, this simple and
rather obvious solution is not likely to be
adopted on a widespread basis. First of a!l,
the single-family dwelling seems to remaIn
the preferred style of housing to most
Americans. Low-density development may
waste energy and land and may offend the
esthetic sensibility of some, but it does
provide for a comfortable way to live,
affording space, privacy, and a lawn-all of
which are important to vast numbers of
people.
Secondly, because apartments occupy less
land and are generally smaller than houses,
they are, on the average, less likely to pay
enough in property taxes to. cover the cost
of the municipal services requued. As long as
municipalities rely on the property tax for
the bulk of their revenues, they will not want
to encourage the large-scale replacement of
house construction with that of apartments.
More probably, open space preservation and
environmental protection will be reconciled
with sound finances by reducing the absolute
numbers of housing units built, regardless of
type, while at the same time taking steps to
ensure that what is built is of very high value
and on large lots.
The content of local zoning and land use
regulation is determined through the local
political process, so majority local senti~e~t
will ordinarily carry the day. Local maJontarianism, though unexceptional, is not the
only way that decisions can be m~de.
Regional majorities could be taken Into
account, as might the intensity of preference;
however, neither of these enters in any
significant way into local decision making.
Because local interests dominate, rural
counties in Virginia have often had no
zoning at all until recently. In these counties
the politically dominant farmers, jealous of
their property rights, have tended to see
zoning as a threat and so have opposed it.
With the first stages of growth in an area,
zoning ordinances are adopted that conform

largely to the "nuisance regulation" foundations of Euclidian zoning, with the purposes
of "promoting orderly development" and
"preventing conflicting land u~es." Late.r,
when the newer suburban reSIdents gaIn
numerical and political strength, an antigrowth movement can gain momentum and
eventually succeed in having land use
regulations adopted that control growth.
Such regulations are passed, however, only
in the face of determined opposition from
farmers and other owners of vacant land,
who see their prospects for selling at ~ g?~d
price disappearing. Typically, ':'lrginia
counties have adopted a land use polIcy that
combines large-lot zoning in rural areas with
use-value assessments of agricultural and
open space land-a policy that can be seen as
a compromise between the local suburban
and agricultural interests.
THE UNREPRESENTED PARTY

In the adoption of land use regulations, as
well as in their later revisions, the parties
most directly affected are able to organize to
present their sides of the issue. Realtor~ and
developers, construction workers, enVIronmentalists, and residents all form groups to
represent their collective interests to the
relevant governing body. But as Bernard
Frieden has stressed, at least one group with
an important stake goes entirely unrepresented and unheeded in the local land use
process. Persons who in either the nea.r or
distant future may want to move to a gIven
community certainly have an interest in
there being plenty of housing construction.
Otherwise, they might find available either
virtually no housing or only extremely
expensive housing (the price having bee.n
driven up by demand), or both. But there IS
no way of determining who might at present
or in the future want to reside in the
community, so there can be no way of
organizing them; even if they could be both
identified and organized, local officials
probably would not care to take account of
their interests. 4
In the conflict between a developer and the
opponents of growth, the main casualty is
this unidentified potential resident, who
cannot be a party to the negotiations. A
developer proposing a large scale subdivision or planned unit development generally
must obtain a rezoning to proceed with his
plan. Sometimes, of course, opponents may
kill the project at the outset and no units are
built. Usually, however, in order to get the
requisite rezoning, the developer placates the
opposition by consenting to reduce the size
of the proposed project. This has two related
consequences: first, the less expensive units
are eliminated; and second, the price of the
remaining units rises in order to cover the
developer's profit.

In sum, the problem of the Hunrepresented
party" is that would-be residents. even
though they have a stake in the local Ian? ~se
process, have no input into local deCISion
making, and their interests are con.sequ~ntly
slighted. Less housing is built than IS deSired.

STRANGE BEDFELLOWS

Zoning ordinances are used for a variety
of purposes, some more respectable than
others. Among the most suspect has been the
use of zoning to exclude families of low and
moderate income from the locality. Whether
the · motivation has been racial or fiscal or
elitist, some jurisdictions, especially in the
thickly settled Northeast, ~ave en.acted
zoning ordinances that, while nominally
neutral, have the effect of pricing out
families of low and moderate income. The
main techniques of exclusionary loning are
large-lot and floor-space requirements,
severe limitations on the numbers of apartments (especially multi-bedroom apartments), and needlessly large areas set aside
for industrial use. Since the early 1970s
exclusionary practices have come under. a
very heavy attack in academic litera~ure, In
the courts, and in at least one state legIslature
(that of Massachusetts). As a r~s.ult, .e~forts
have been made to force munICIpalities to
provide for their "fair share" of regional
housing needs.
As overt exclusionary zoning has fallen
increasingly into disrepute, another source
of opposition to the construction of housing
can be found in the objection to development
for its impact on the local ecology rather
than on local finances. The impetus for
environmentalism is quite different from
that of exclusionary zoning, but in practice
both have much the same consequence; i.e.,
fewer but more expensive housing units are
built. A curious coalition thus forms,
dedicated. more prominently to protecting
environmental quality but also to preserving
middle-class residential privilege. Frieden
writes that those who oppose development
"can usually afford the high cost of a house
in an established, desirable suburb with an
attractive environment. Their opposition to
homebuilding is usually opposition to
somebody else's opportunity to buy a
moderate-cost home. And the environment
they protect is an environment they can
afford to enjoy."5
Another odd coalition forms, composed
of real estate developers and minority and
low-income groups, which is dedicated to
building more houses. Though they may not
feel especially comfortable together, they do
in fact have rather closely allied interests.
Both benefit when more houses are built
since the developers make more money and
the poor and minorites have greater access to
better housing. Both groups have gone to

3Lynn Sagalyn and George Sternlieb, Zoning and Housing Costs
(New Brunswick, N.J.: Center for Urban Policy Research, 1973),
p.9.
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court to challenge zoning and land use
regulations that they believe are prejudicial
to their interests. The coalition lacks
cohesiveness, however, for the developers
are most interested in building high-cost
units and are also willing to reduce significantly the scale of their subdivisions,
especially the number of lower-cost units, if
that is what they must do to get a rezoning.

PlBLIC INTEREST AND PRIVATE
I TEREST

HZoning," Richard Babcock writes, "as a
ystem of law, is the balancing of private
interest , either in the courts or political
forums."6 This view is in clear contradiction
to the received opinion, which holds that
zoning and land use regulations, as exercises
of the police power, must have as their
purpose the promotion of the general
welfare. Conforming to the latter attitude,
the Virginia State Supreme Court in the
prominent case of Carper v. Board of
Supervisors, decided in 1959, struck down a
Fairfax County zoning ordinance, contending that it was designed to serve private
interests, not public ones, and was thus
invalid. Charles E. Jacob suggests that the
"fundamental feature infusing the public
interest is the idea of generality as opposed to
particularity."7 But in land use issues,
particularity looms so large that any general-
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ity is hard to discover. Housing construction
destroys open space. Apartment construction ruins local finances and raises taxes, yet
the lack of construction exacerbates housing
shortages. Agricultural zoning as a means of
preserving open space is inexpensive to
suburban interests but is seen as confiscatory
by the farm interests. The purchase of
development rights is acceptable to the
farmers but extremely costly to the local
government and suburban dwellers. Usevalue assessments serve as agrarian tax relief
but do not preserve agriculture or open
space. Each group's interests are in conflict
with those of other groups, and policies
beneficial to one are harmful to another.
What one gains is at the expense of another,
because the values cherished by different
groups are not ultimately complementary.
Thus, to argue that the achievement of this
or that goal is in the "public interest" is
highly misleading. The public interest, if
indeed there is such a thing, cannot consist in
the attainment of single purposes to the
exclusion of others, but only in a proper
balancing of competing and contradictory
objectives.
What is the basis of land use decision
making if not the "public interest?" It must
be private interest, as Babcock says-and the
nature of local policies and regulations will
be determined by the political mechanisms
through which these interests are articulated.
In Virginia (as in every other state except
Hawaii) responsibility for devising these
regulations has been vested at the local level,
thereby assuring that in the conflict between
housing and ecology, the rules of the game
favor ecology. In Virginia, judicial interven-

tion in land regulation disputes, almost
always to protect individual property rights,
does tend to mitigate the consequences of
local particularism by effectively circumscribing the powers of the locality to regulate
land use. But the fact remains that neither
the courts nor the local government gives
any concern to the consequence of local
decisions on persons outside of the locality.
Local decision making will invariably
favor local interests, and the provision of
housing for would-be residents will seldom
take precedence over the protection of the
local environment. Each jurisdiction makes
decisions about land use that are rational
from its own perspective; for example, it is
rational to prefer open space to apartments
in one's own backyard, especially since
apartments could cause the tax rate to rise.
But the collective r suit of decentralized
decision making is less rational. Because
each jurisdiction does not have to concern
itself with the preferences of would-be
residents, who have an interest in seeing
housing built, there will often be too little
housing, and too much open space. In the
absence of a price system to assign relative
values to competing goals, decentralized
political decision making very likely is
incapable of determining an adequate
balance between them. In this manner the
legitimate needs of consumers desiring
homes and apartments are slighted in favor
of the attainment of environmental goals.
Environmental protection is important and
worthwhile; but in the pursuit of a safe and
livable environment, care should be taken
that the costs are both recognized and fairly
distributed.
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