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The issue of whether voters should initiate
and vote on specific policy proposals has a
long history. The initiative is the process by
which a specified number of voters petition
to propose statutes or constitutional amendments to be adopted or rejected by the voters
at the polls. The popular referendum is the
process whereby a specified number of
voters can petition to refer a legislative
action to the voters at the polls. While there
are other forms of referenda, the popular one
is generally considered in conjunction with
the initiative.
The debate over the initiative and
referendum-or, more broadly, direct
legislation-is at its most fundamental level
an argument between advocates of direct
democracy and advocates of representative
democracy. Direct democracy advocates
value widespread voter participation both in
choosing candidates (primary elections) and
in drafting and deciding upon legislation
(initiative and referendum). They seek to
enlarge the role of the electorate while at the
same time minimizing the power of intermediary organizations such as legislatures,
elected executives, and political parties.
Advocates of representative democracy, on
the other hand, stress the need for knowledge
and deliberation in the drafting of legislation, the selection of candidates, and the
daily business of governing. While the
advocates of representative democracy are
often accused of being "undemocratic" and
lacking faith in the people, they assert that
the most important democratic act is the
selection of representatives. Because both
sides agree that most of the business of
governing cannot be decided directly by the
people but rather must be decided by elected
representatives, the initiative and referendum, even at best, is seen as a supplement to
the legislative process.
In the last eighteen months the debate over
the merits of the initiative and referendum
has gained intensity as a result of voter
approval in California of Proposition 13, an

initiative that dramatically redu ed property
taxes. In the Commonwealth of Virginia the
legislature has established a special elevenperson committee, the Joint Subcommittee
Studying the Initiative and Referendum,
chaired by Senator Adelard Brault (0,
Fairfax). This subcommittee must decide
whether to recommend that the Virginia
constitution be amended to permit the use of
the initiative and referendum at the state
level. To amend the state's constitution
requires, first of all, passage of the same
amendment in two legislative sessions with
an intervening election of the General
Assembly, followed by ratification by a
majority of the electorate. Thus the earliest
possible adoption of initiative and referendum in Virginia would be subsequent to the
1982 session of the General Assembly.
This news letter defines the various types
of direct legislation and details the ways
different states have chosen to structure the
process. The article also discusses the
administrative responsibilities for state and
local officials should Virginia adopt the
initiative and referendum.
TYPES OF DIRECT

AT ON

While all statewide proposItIons seek a
popular mandate from the people on a
specific policy issue, there are significant
differences between the various types of
propositions. The four types and their
defining characteristics are as follow:;:
I. Direct Initiative. Constitutional
amendments (or statutes) are
proposed by petition and submitted to the voters for approval or
rejection. Upon adoption, they
have the force and effect of
constitutional amendments (or
statutes).
2. Indirect Initiative. Statutes are
proposed by petition but are
submitted prior to a set date to a
regular session of the legislature.
If, after va specified time, the
statute or amendment has not
been approved by the legislature,

it must go to th voters for
approval or rejection. Some
states provide that if the legislature does not approve the
indirect-initiated proposal, it
may offer a substitute proposal
on the same subject to accompany the original one on the next
general election ballot.
3. Popular Referendum. The voter
are empowered to accept or to
reject specific laws enacted by the
legislature. Within a specified
time after adjournment of a
legislative session, petitioners
wishing to have a referendum on
an act must submit a required
number of signatures. In such
cases the law does not go into
effect until it has been referred to
the voters and approved by them.
4. Propositions Submitted by the
Legislature. Many state legislatures routinely submit to the
voters proposed con titutional
amendments, bond is ue , and
amendments to statutes originally adopted by initiative and
requiring voter approval. In the e
instances, no petition from the
voters is required.
As noted in the above definitions, an
initiative may take the form of a statute
(statutory initiative) or a constitutional
amendment (constitutional initiative). Popular referendums are general1y limited to
statutes, but every state except Delaware
submits all legislatively derived constitutional amendments to a vote of the people.
The idea that the people should vote on
issues directly has not always been widely
accepted. The design of the U.S. Constitution, in fact, is based on the concept of
representative rather than direct democracy.
At the state and local level, acceptance of the
notion of constitutional ratification by
popular vote, the most limited form of direct
legislation, did not find its way into the
majority of states until 1831; between 1776
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and 1821 most state constitutions were
adopted without a referendum. 1 Later, as the
precepts of lacksonian Democracy gained
acceptance, state constitutions and constitutional amendments were increasingly ratified by a "submission to the people." Until
the early years of this century, however,
voters were limited to this form of direct
legislation. Then the Progressive reformers
dramatically enlarged the scope of public
involvement in deciding legislation. Table 1
lists the twenty-six states that today provide
for some form of initiative or referendum,
the year of initial adoption, and the
particular forms of initiative and referendum
permitted.
Establishment of the initiative and referendum came primarily in the first two
decades of this century. Only four of the
twenty-six states having one or the other
have established the process since 1920.
Furthermore, these processes are most
prevalent in the western United States. Of
the twenty-six states with the initiative or
referendum, eighteen lie west of the Mississippi River. The reasons for western affinity
with the initiative and referendum may stem
from the timing of the Progressive movement, which closely coincided with the
establishment of statehood in the West.
It may well be that the initiative was
able to catch on in at least some western
states because some political institutions and channels for doing things were
not as firmly rooted in tradition as they
were in the eastern, southern, and
midwestern states. After all, the Progessive Movement swept the western states
only a few decades after most had
attained statehood. 2
In contrast, the initiative and referendum are
nearly absent in the South and East.
Arkansas was the only southern state to
provide for the initiative and referendum
until 1968, when it was joined by Florida in
providing for popular initiative procedures.

Table 1
Adoption of Initiative and Referendum and the Forms Provided

Region and State
(Year Adopted)

Statutory (S),
Constitutiona I (C)
Initiative

Direct (D),
Indirect (I)
Initiative

Popular
Referendum

Northeast and Middle
Atlantic
Maine (1908)
Maryland (1915)
Massachusetts (1918)

S,C

South
Arkansas (1909)
Florida (1968)

S,C
C

D
D

X

C

D

S,C
S,C

D,I
D

X
X
X
X

S,C
S,C
S,C
S,C
S,C

D
D,I
I
D
D

X
X
X
X
X

S
S,C
S,C
S,C

D
D
D
D

X
X
X
X

Idaho (1912)
Montana (1906)
Nevada (1904)
New Mexico (1911)

S
S,C
S,C

D
D
D,I

X
X
X
X

Oregon (1902)
Utah (1900)
Washington (1912)
Wyoming (1968)

S,C
S
S
S

D
D,I
D,I
I

X
X
X
X

Midwest
Illinois (1970)
Kentucky (1917)
Michigan (1908)
Missouri (1908)
Nebraska (1912)
North Dakota (1914)
Ohio (1912)
Oklahoma (1907)
South Dakota (1898)
West
Alaska (1959)
Arizona (1910)
California (1911)
Colorado (1910)

S

X
X
X

SIGNATURE REQUIREMENTS

The twenty-six states listed in Table 1 have
varying requirements in their provisions for
initiative and referendum. 3 For all states, the
essential precondition for placement on the
ballot is signed petitions in sufficient
numbers to meet a legally established
nlinimum. Signature thresholds are intended
to restrict from the ballot frivolous or
unreasonably narrow propositions. The
number of signatures required to qualify a
petition in every state except North Dakota
is either a percentage of the total vote cast in
the preceding general election or a percentage of votes cast in a previous election for a
'Charles S. Lobingier, The People's Law (New York: MacMillan, 1909), pp. 338-39.
2Charles M. Price, "The Initiative: A Comparative State
Analysis and Reassessment of a Western Phenomenon," 28

Western Political Quarterly 248 (June 1975).
3The analysis of state provisions is drawn from state constitutions and election codes; for the most complete published
tabulation of state requirements, see Austin Ranney, "United
States," in Austin Ranney and David Butler, eds., Referendums: A

Comparative Study of Practice and Theory (Washington, D.C.:
American Enterprise Institute, 1978), pp. 71··72.

SOURCE: Compiled by the author from state constitutions and election codes for each of the
states.

particular office, usually that of governor.
Signature requirements range from a low of
2 percent of the voting age population in
North Dakota to a high of 15 percent of the
gubernatorial vote in the preceding election
in Wyoming. The median signature requirement is 8 percent of those who voted for
governor in the preceding election. Roughly
half of the states also require signatures to be
geographically distributed. Such distribution requirements are largely motivated by a
desire not to allow one urban area in a state
to set the agenda of initiatives and referenda.
In Massachusetts, for example, no more
than 25 percent of the signatures may come
from any one county.
In theory, only issues with widespread
appeal will be able to meet a signature
requirement in the 8-10 percent range.
Lowering the threshold may increase the
number of propositions submitted to the
voters, as it has donE in North Dakota.
However, raising the threshold beyond, say,

10 percent may in effect limit ballot access to
well-funded interests or organizations.
Previous studies make clear that most
persons who sign petitions do not read the
petition they are signing and may not even be
in favor of the specific proposition for which
they are signing. Instead, they are more
generally in favor of "letting the people
vote."4

4For a thorough analysis of the tendency to sign petitions, often
without reading or understanding them, see Joseph G. La
Palombrara, The Initiative and Referendum in Oregon (Corvallis:
Oregon State College Press, 1950), pp. 108-9; Herbert Baus and
William Ross, Politic's Battle Plan (New York: MacMillan, 1968),
p. 61; and Nick Brentoff, "The California Initiative Process: A
Suggestion for Reform," 48 Southern California Law Review 92258 (1975). Social psychologists have gone so far as to establish the
optimum condition for positive response to petition signature
appeals; see Robert R. Blake et al., "Social Forces in Petition
Signing," 37 Southwestern Social Science Quarterly 385-90 (March
1956).

Groups wishing to place issues on the
ballot must not only meet the signature
threshold but also must do so within a
specified time, generally between 90 and 120
days. B~cause. i~ is difficult for most groups
to 0 bta~n sufflc~ent signatures in a relatively
short time penod, an "initiative industry"
has .developed in several states, most notably
CalIfornia. While some groups have been
successful in placing measures on the ballot
without professional assistance the more
tYpic.al. s~c~ess~uI petition drive is'handled by
thIS InItiative Industry. Even the· California
State Employee Association (CSEA), with
more than fifteen thousand members
employe~~ signature-gathering firm to plac~
a p~opOSItIon on the 1972 ballot providing
for Increased benefits to public employees.
Clearly the leaders of the CSEA doubted
whether the membership would circulate
and return petitions in sufficient numbers to
qualify the proposition.
Signature-gathering firms in California
current.l~ charge about $400,000 to place a
proposItion oli. the ballot. In 1978 the usual
rat~ per signature gat hered was fifty cents, of
~~I.ch twenty-five cents went to the petition
InItiators. The remaining twenty-five cents
went to the signature firm for expenses,
overhe.ad, and profit. This signaturegathenng phase has been prone to abuse in
California. Some firms illegally employ
children, while others have used the "dodger
car?:" a misleading description of the
petItIon printed on a card that fits over the
attornc.y. general's official description of the
prop~SltIon. As a result of such deceptive
practIces, many persons signing petitions
may not know what it is they are petitioning
to place on the ballot. Abuses similar to these
have led to restrictions on paid signature
collection in Colorado, Idaho, Massachusetts, Ohio, South Dakota, and Washington.
PRESCRIPTIONS FOR REVIEW
SUBJECT, AND FORMAT
'

In the states having the indirect initiative
the legislature may act on a popular petitio~
before it is submitted to the voter. More
generally, however, the legislature cannot
intervene in the initiative process. For
example, Cali~ornia requires that the legislature hold heanngs on proposed constitutional amendments,. ~ut the legislature may not
stop the propOSItIon from appearing on the
ballot. For a constitutional amendment to
~~p.ea~ on the Massachusetts ballot via the
Inltl~tlve procedure, the proposal must
receIve an affirmative vote of one-fourth of
th~ legisl.ature for two consecutive sessions
pnor to ItS submission to the voters.
Most of the states that provide for the
popular ref~ren~um restrict the subject
matter of legIslation that may be referred to
the voters; only Arkansas, Idaho, and
Nevada do not have such restrictions. Most
com~o~ly, emergency legislation and appropnatIons are exempted from the referend~m. Also, slightly less than half of the states
With the initiative restrict the subject matter
open to popular vote. Most common
r~strictions are the requirement that initiatIves ~over only a single subject and the
e~cluslon of initiatives concerning the judiCIary.

VOTE NECESSARY FOR PASSAGE AND
MEANS OF FUTURE AMENDMENT

The author's own research establishes that
at times as many as 25 percent of those who
turn out to vote for candidates in a statewide
election do not vote on the statewide
propositions on their ballots. Perhaps in
~e~~onse to this tendency, six states have
InitIated special requirements for passage
beyond a~proval by a simple majority of
voters votIng on the proposition. In Massachusetts, Nebraska, and Washington, not
only must there be more affirmative than
negative votes, but also the affirmative votes
cannot be less than 30 percent, 35 percent,
and 33 percent, respectively, of those who
tur~ ~ut to vote. Idaho's requirement is a
maJonty of the number of votes cast for
governor, and Maine requires an affirmative
vote of a majority of those who turn out.
Wyoming has the most unusual requirement, mandating an affirmative vote equal
to at least 50 percent of the total vote in the
preceding general election.
I~ .some states more than a simple
maJonty of ~oter~ (usually 55-75 percent)
must vote.affumatIvely on the proposition in
order for It to be approved. Such extraordinary ~ajority requirements most commonly
occur In referenda on bonded indebtedness.
At the local level extraordinary majorities
have been required to amend a home rule
charter or to incorporate a town. These
n~qui~ements have been challenged as
ViolatIng the equal protection clause of the
Fourteenth Amendment. However, the U.S.
Su~re~e Cour~ has ruled that extraordinary
maJont~ r~quuements are not inherently
unconstItutIonal. 5
One indication of the distrust for legislatur~s. ~n ~he part of many of the proponents
of InitIatives is the fact that roughly half of
the states restrict the ability of the legislature
to amend statutory initiatives. In many
cases, for a statute adopted by initiative to be
amended, the amendment must be subjected
to a popular vote. Further, despite the fact
that governors are generally provided the
veto power over legislative statutes no
provision exists for a gubernatorial veto'over
statutory initiatives. In n10st states successfU.I i~itia~ives are automatically implemented
Within ninety days of the election (assuming
that there are no pending legal challenges to
the initiatives).
ROLE OF STATE AND LOCAL
GOVERNMENTS

Many states require both the secretary of
state and the attorney general to become
actively involved in administering the
pro~ess of dir~ct legislation. All states except
Maine ~r~scnbe the form of the proposition
~~d. p~tltIons for initiatives. Proponents of
InitIatIves are generally required to file with
the sec~e~ary of state the complete text of the
propOSItIon, often before any signatures are
collected. To maximize fairness and honesty
t~e attorney general also is often required to
gIve the proposition its title. Presumably, if
the proponents were allowed to devise their
own titles, they might construct misleading
ones; yet even when the attorney general
5Gordon v. Lance, 403 U.S. I (1971).

tit.les t~e proposition, the result may be
misleading. In 1972 the California attorney
general titled the environmentally-oriented
proposition on air pollution "The Pollution
Initiative." In the ensuing campaign, opponents exploited the theme: "Vote no on
Pollution, Vote no on Propos'ition 9." In
truth, a '~no" vote was a vote for pollution,
but the tItle of the initiative played into the
hands of the opponents. In states that do not
~e~~ire a preliminary filing, the petition
InitIators are generally allowed to title and
describe their own proposition.
Most states impose a deadline for submission of the completed petitions to county or
state officials for certification and counting.
These deadlines are motivated by the time
constraints of signature validation and
ballot preparation. For referendums the
petitions in all but six states must be
submitted within ninety days of the adjournment of the state legislature. Idaho, Illinois,
Maryland, and Utah have even more
restrictive deadlines. In California because
the deadline is much less restri~tive for
initiatives than for referenda, many groups
choose the initiative as a means to correct
what they see as legislative errors.
Th~ most ~iffic.ult and expensive aspect of
the direct legislatIon for states and localities
is petition signature validation, which in
mo~t states is handled by the county clerk or
regIstrar. To ease the workload some states
require the proponents of the initiative to
provide the number of the voting precinct for
each person who has signed the petition; but
because most voters do not know their
~recinct number, volunteers or professional
firms must complete this task. The work of
county clerks is complicated by the fact that
~ot only must they validate voter registratIon for every signature on the petition, but
also they must prevent the counting of any
multiple signatures. The county clerk of Los
Angeles County currently estimates that it
cos.ts the county twenty-nine cents to
valIdate each signature for which the
precinct number is provided. If Virginia
should adopt the initiative and should
establish, say, a 100,000 signature threshold
the validation costs for Virginia, based upo~
the current costs in Los Angeles, would be
$30,000 for each initiative or referendum. In
fact, the costs in Los Angeles may be lower
than those Virginia would face, given the
computer capacities of the Los Angeles
system.
. The secretary of state qualifies an initiatIve or referendum upon certification from
the county clerks that the signature requirement has been met. The imposition of fees in
order to get petitions considered has generally been ruled out as an attempt to restrict the
use of the process to wealthy interests.
An additional expense is incurred by nine
states that publish a voter's handbook.
Careful study of voter decision making
reveals that voters need a sourcebook for
sta~ewide propositions. While the format
vanes. from stat~ ~o state, these pamphlets
contall~ . an offiCial description of each
propOSItIon and often arguments pro and
con prepared by the proponents and opponents of each proposition. The voter's
handbook is mailed to the homes of

registered voters three to four weeks before
the election. Several states have no official
voter's pamphlet, but they do require.by law
that the petitioners publish the text of their
initiative in newspapers of general circulation in every county at least thirty days
before the election. In three other states, the
state bears the costs of publishing the texts of
proposed initiatives in general circulation
newspapers. California has recently instituted a useful reform that fosters voter
awareness. The legislative analyst is required
to estimate the probable cost to the state of
enforcement of the proposition, and this cost
estimate is published in the voter's handbook. Analysis of this sort helps the
interested voter better understand the
implications of his vote.
Even with a voter's handbook, the task of
understanding propositions and deciding
how to vote is difficult~ and many voters
become confused. The problem of confusion
on initiatives and referenda derives from at
least three sources. First, propositions are
often lengthy and written in technical or
legal language that is hard for the voter to
understand. Second, propositions may be
written to disguise what a "yes" or "no" vote
means. Finally, the nature of the issues
themselves may be confusing, as in the case
of regulation of nuclear power plants.
Without an impartial sourcebook, the
situation becomes electoral roulette.
Given the fact that direct legislation is
interest group politics transported to a
different arena, many states have mandated
strict reporting of campaign contributions
and spending. While this poses an additional
cost to state government, it is usually

justified in terms of the importance of letting
voters know who is spending money on both
sides and in what amounts. On controver ial
proposition the spending level can rival or
exceed the amounts pent on the governor's
race in many states.
One final fiscal consideration for administering direct legislation is the option of
allowing special elections for the express
purpose of deciding initiatives. California
provided such special elections in 1973 and
1979. Beyond the obvious costs of staffing
the polling places are such expenses as
validating signatures and preparing and
distributing a special voter's handbook. The
California Secretary of State's Office estimates that the 1979 special election cost the
state between $4 and $8 million.
THE JUDICIARY AND DIRECT
LEGISLATION

In 1912 the U.S. Supreme Court ruled that
direct legislation was not inconsistent with
representative government as mandated by
the federal Constitution. 6 While the courts
have accepted the constitutionality of direct
legislation in general, they have not hesitated
to declare a particular initiative in conflict
with state or federal constitutions. Perhaps
for that reason, successful initiatives almost
always are challenged in the courts. From
1960 to 1976 only two of the seven initiatives
approved by the California electorate were
not struck down in whole or in part by state

6 Pacific

States Telephone and Telegraph Company v. Oregon,

223 U.S. 118 (1912).

or federal courts. Direct legi lation concerned with obscenity, capital puni hment,
and open hOll ing in particular have fared
poorly in the tate and federal courts.
CONCL SIO S

The initiative and referendum, like most
political processes, can be two-edged
swords. Throughout their history, they have
been used for both liberal and conservative
purposes. Since it is mostly organized groups
that have the resources to use the process
effectively, the claims of some that the
process reduces the power of special interests
or pressure groups seems questionable. At
the level of the voters, the process poses
special problems of understanding and
comprehension.
At its core, the debate over initiatives and
referenda centers on how to achieve majority
rule, with proponents of initiatives and
referenda valuing a direct vote and opponents favoring ction t
g
pr
i
assemblies. Proponents assert that these
reforms will bring government closer to the
people, will provide an accurate reflection of
public opinion, will educate the electorate on
major public issue, and will check the power
of the legislature. Opponent argue that the
legislature is a superior law-making body
because it facilitates compromise, permits
intensity of opinion to be registered, and is
not limited to the single choice inherent in
initiatives and referenda. Despite the intensity of the rhetoric on both sides of this debate,
it is clear that initiatives and referenda are
neither going to cure the ills of democracy
nor destroy the system.
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