THE U

IVERSITY OF VIRGINIA

VOL. 56, NO.5

VIRGINIA'S STATE CORPORATION COMMISSION, II:
DECISION MAKING TODAY
By Robert S. Montjoy and Laurence J. O'Toole, Jr.
Mr. Montjoy and Mr. O'Toole are associate professors of political science at Auburn University, where Mr.
Montjoy is also assistant director of the Office of Public
Service and Research.
This news letter is the second of two consecutive
articles on the SCC; the first appeared as the December
1979 issue. Both articles are drawn from a larger study of
the commission supported by the Institute of Government, where the authors were formerly staff members.
The authors gratefully acknowledge the help provided
by many at the SCC and in the Virginia regulatory
community who have given so freely of their time and
information. However, the authors are solely responsible for the contents.

For many years economic regulation in
Virginia was a relatively quiet affair-of
intense concern to the participants but not a
matter that commanded the public's attention for long. Beginning in 1902 with the
perceived abuses by the railroad industry,
whenever monopolistic power, destructive
competition, or the effects of technological
innovation brought serious economic disruption, the normal response of the Commonwealth was to assign the problem to the
State Corporation Commission (SCC).
After a period, sometimes marked by court
challenges to the SCC s new authority, the
commission and the industry would settle
into a pattern of routine regulation. In
keeping with the politics of the era, the
SCC's operating style emphasized speed,
informality, and consensus. After World
War II public satisfaction with the system
was undoubtedly boosted by increasing
prosperity and declining utility rates (perhaps the most visible target of regulation).
Recent events have brought some profound changes in the environment and
operations of the SCC. The rise of consumerism, interest group activity, and twoparty competition has significantly altered
both the regulatory and the political climates
of Virginia. In addition, the nationwide surge
in construction and fuel costs has produced
dramatic increases in utility bills, especially
for electric power, in Virginia as elsewhere.
Thus, public scrutiny is much greater, and
more parties seek active participation in
commission decisions than before. FurtherINSTITUTE OF GOVERNMENT

more, significant internal changes have
taken place at the SCC. In 1972 and early
1973 the three sitting commissioners, with
tenures ranging from fifteen to forty-eight
years, all retired. While the new commissioners seem to share much of their
predecessors' philosophy about the proper
role of the government in the economy, they
have embarked upon a number of reforms
to increase staff expertise, strengthen
internal management, ensure due process,
and increase access to the SCC by the
public. This news letter outlines and illustrates some of the ways in which the SCC
operates in today's more complex regulatory environment.

THE ORGANIZATION OF DECISIONS

The commission's responsibilities are vast
and diverse. For example, the Code of
Virginia devotes 203 pages, not counting
recent amendments, to the operation of
public service companies (principally utilities and motor carriers), and provides that
"Any person or corporation aggrieved by
anything done or omitted in violation ... shall have the right to make complaint . . . and seek relief... before the
State Corporation Commission, sitting as a
court of record."1 Furthermore, while some
mandates are extremely detailed, others
require a great deal of judgment. For
example, public service companies are to
provide "reasonably adequate service and
facilities at reasonable and just rates."2
Similarly, in determining whether a new
bank is in "the public interest," the SCC is to
consider "all relevant evidence" on matters
such as convenience, efficiency, and competition and to ascertain the "moral fitness,
financial responsibility, and business qualifications" of the proposed officers as they
may affect community confidence in the new
institution. In case these guidelines should

prove insufficient to determine bank charters' the commission is to consider "anything else deemed pertinent. "3 With its
responsibilities encompassing utilities, intrastate transportation, financial institutions, insurance, securities, and retail
franchises, the SCC has the broadest
jurisdiction of any state regulatory body in
the nation.
One may reasonably wonder how the
three commissioners of the SCC can cope
with such responsibilities. The answer is that
most of the time they must depend upon
others to discover problems in the regulatory environment or in current policy and
practice, to gather and analyze information,
to develop proposals and arguments, and
often even to make decisions for the SCC.
Issues can arise at the SCC in a variety of
ways. In many cases the commission relies
upon the regulated companies to initiate a
request for a change in the status quo. For
example, insurance companies must get
SCC approval of changes in the forms by
which they sell policies to their customers,
and it seems fairly safe to expect that utility
companies will inform the commission when
they feel a rate increase is needed. The
commission also maintains a toll-free telephone line by which individual consumers
can register complaints or request information. Some of the SCC staff routinely
monitor reports from regulated industries;
and others, such as bank examiners,
actively search the environment for relevant
information. The staff also suggest new
policy initiatives when they discover problems in the administration of current laws.
To a considerable extent, therefore, the
commissioners rely upon their staff of more
than four hundred employees, organized in
sixteen bureaus and divisions. These employees gather information and make most
of the routine decisions. When problems
cannot be handled by the staff-and, in
some cases, when the law requires it-

lCode of Virginia, sec. 56-6.
2Va. Code, sec. 56-234.
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decisions are pushed upward to the commissioners. Many of the most important
commission decisions are made after formal
hearings. Here, too, the staff as well as other
parties are important, for they present
information and arguments before the
commission. The courtlike proceedings not
only ensure a certain amount of due
process; they also reduce the facts and
positions from a variety of cases to a
common format. Many times the commissioners become involved only when a case
reaches the formal hearing stage. In those
instances, the commissioners are dependent upon their staff and other parties to
develop the official record upon which they
must base their decision.
Current SCC procedures differ from
those formerly used in some important
respects. Perhaps most important is the
emphasis on due process. Considerable
effort is made to ensure that all parties of
interest have a fair chance to influence the
decision. Fairness is largely defined by
-- judicial procedure. For example-; the SCC
provides consumer representatives an
opportunity to present their case in a utility
hearing, but the fact that most consumer
representatives lack the resources to
acquire technical and legal expertise comparable to that of the utilities does not arise
as an issue. The Commonwealth represents
the consumer interest through the Attorney
General's Office.
A result of this emphasis on due process is
that the commissioners appear to be more
careful about their dealings with their own
staff during a case. Before a hearing the staff
members involved are largely free to pursue
their own vision of the public interest, within
the guidelines of the law and precedent. In
the absence of direction from the commissioners, the legal staff, who must present the
cases in hearings, seem to play an important
role in coordinating staff positions and
interpreting the relevant laws. The commissioners also try to avoid giving the staff an
extra opportunity to influence a decision
after the hearing is closed. Yet they
frequently need the staff's expertise. Often
the staff attorney in the case, who takes the
role of counseLla.lhe..commissioners -after
the hearing is closed, mediates between the
commissioners and the technical staff.
Of course, not all SCC decisions are
made as a result of formal hearings.
However, this process does account for
some of the most important and most visible
decisions. And while there are different
types of hearings, they all share certain
elements, including the reliance upon the
parties at interest to gather information and
present issues, the use of courtlike procedures, and the emphasis on due process.
Hearings can be very time consuming, a
feature that advantages the customers when
the issue is a proposed rate increase. These
points are illustrated by the Virginia Electric
and Power Company rate case that was
decided in March of 1979. 4
4This description of th~ case, which is much simplified, derives
from the authors' observations at the

see during the case, the

examination of pertinent documents at the commission, and
interviews with key participants.

THE VEPCO RATE CASE

On December 6, 1976 the Virginia Electric
and Power Company (Vepco), which is the
Commonwealth's largest electric utility, was
awarded a rate increase of $65.9 million by
the SCC. But as 1977 wore on, company
executives decided that further "rate relief"
would soon be needed. Therefore, on April
24, 1978, after a request for an interim rate
increase and some hearings at the SCC,
Vepco applied to the commission for a
permanent increase in its electric rates
totalling $246 million. No utility had ever
before petitioned a state for a rate increase
of this magnitude. The SCC suspended the
proposed rates and scheduled a formal
hearing on the matter.
Although the size of the utility's proposed
increase certainly made this case unique,
the manner in which it was handled at the
SCC was fairly typical of Virginia's utility
regulation in recent years. Ultimately, the
commissioners had to decide whether
Vepco deserved more money from its
customers-and, if so, which customers
should pay how much more. In doing so, the
regulators were charged with balancing the
interests of the private corporation and its
investor owners with the interests of
consumers who purchase power. These
interests are not simple opposites, for
consumers have interests in the availability
of power as well as its cost.
A number of factors helped to guide the
commissioners. Constitutional and statutory provisions and court decisions established some criteria that constrained the
decision makers-for instance, the "rate
base/rate of return" method by which the
SCC calculates how much a utility should be
given a chance to earn. This method
basically requires the regulatory agency to
determine the utility's adjusted net value or
"rate base." Then a "rate of return" is
selected; Le., a percentage of the rate base
that should provide enough income for a fair
return to the company's investors. If, with
the passage of time, the company's adjusted
net income is not sufficient to produce this
"fair return" (the rate base multiplied by the
rate of returD),_ r~g~l~tors normallypllthorize a corresponding increase in rates to
permit the company an opportunity to earn
more.
Many issues that influence a utility rate
decision recur in case after case. (For
example, should a company be allowed to
earn a return on money it spends for
charitable contributions?) The SCC itself
sets policies on how these matters are to be
treated. In a large rate case, one usually finds
that supporters and opponents of the
utility's request each defend certain precedents and attack others. Therefore, much of
rate regulation means applying previously
established principles to the facts of a new
case, while at the same time considering the
possibility of a change in policy in light of
circumstances.
The commissioners receive other guidance, as well. Significant utility rate cases are
invariably decided after a formal hearing in
the SCC's courtroom on the top floor of the
commission's Blanton Building. Despite the
fact that rate regulation is technically

defined as a "legislative" decision, the
commission conducts the hearing as if it
were a judicial proceeding. The utility
presents its case while other interested
parties may cross-examine company witnesses and present their own. The SCC staff
ordinarily participates in this fashion much
as the other "parties of interest" do, the
major difference being that the staff is
charged with representing the overall public
interest. Attorneys represent all parties who
want to participate fully in the case. Since
the commissioners are required to resolve
the case from the evidence presented before
them in this manner, their decision making is
made somewhat more manageable.
Action on the Vepco case neither began
nor ended in the courtroom, however. Even
before Vepco filed its formal request,
company officials had met with the commissioners and informed them of the impending
application and the key issues that would be
raised. The SCC staff had also anticipated
the case and thus had actually been working
on it for months prior to the tiling date. Eight
members from the SCC's Accounting
Division checked the company's books for
more than six months prior to the opening of
the hearing in September 1978. The commission's Division of Energy Regulation had
responsibility for investigating the company's proposal for distributing rates across
customer classes (e.g., large manufacturers
vs. residential consumers). And the newlycreated Division of Economic Research and
Analysis worked with a staff-retained consultant on a proposal for determining the
rate of return to be allowed the company.
These tasks are a normal part of the
commission's staff preparation for a major
utility rate request. But there were some
additional wrinkles in the work on this case.
For the first time, the SCC's staff also
analyzed some information on a company's
efficiency. The head of the Division of
Energy Regulation prepared testimony on
how often Vepco's power generating units
had been out of service. He intended to
provide some evidence that the company
was not operating them as efficiently as
other utilities ran theirs. An economist in the
Division-of Economic Research and Analysis
took a different tack. She statistically
analyzed some of the company's expense
data and concluded that although some of
Vepco's controllable expenses were relatively low compared to those of similar
electric utilities, others were unjustifiably
high. These experts were raising an important issue. But it was one that would be
difficult to address in the routine of a normal
rate case, which traditionally has amounted
to a succession of accounting decisions
made in the context and within the norms of
a judicial proceeding. Neither staff member
could find a satisfactory way of translating
individual conclusions about company
efficiency into a specific recommendation
about the amount of money Vepco should
be allowed to earn, so both prepared
testimony without any specific "dollars-andcents" recommendation.
The activities of these technical specialists were guided, as usual, by an attorney
from the General Counsel's Office, the
SCC's legal staff. As the summer wore on,

testimony was readied and a number of
meetings were convened. At these meetings
the staff case was polished and considerable
coordination took place. Sometimes significant issues cut across the jurisdiction of the
staff subunits, and occasionally disagreements surfaced. One instance was a
difference of opinion on how Vepco's
expenses for construction work should be
handled for purposes of rate regulation. In
such circumstances the SCC attorney, who
ultimately must lead staff witnesses through
their prepared testimony in the commission
courtroom, often provides leadership in the
staff preparation, to ensure some consistency in the staff case. The final staff case
consisted of testimony from three staff
members and three consultants hired by the
staff for their expertise on certain points.
The commissioners themselves were
certainly aware of the upcoming contest, but
they took no real role in directing the
preparation of their staff's case. While some
staffers naturally look to the judges for clues
about the specific areas in which they are
most likely to be interested, others keep the
commissioners relatively ignorant of their
preparations until the ca~e is presented.
In a case with so much at stake, other
parties took an interest in Vepco's request.
A variety of consumer representatives also
prepared to take part in the proceedings.
These included the Division of Consumer
Counsel of the Attorney General's Office,
which always participates in such events; a
group of large manufacturers; the Consumer Congress, a residential electricity consumer organization; attorneys for low-income
clients; and others. In all, twenty-eight
attorneys representing Vepco, the SCC
staff, and twelve other parties got ready for
the opening, which was scheduled for early
September.
Meanwhile, the utility began a public
relations campaign aimed at convincing
Virginians that Vepco's request was justified. Consumer groups, especially the
Consumer Congress, disagreed; and as the
hearing date approached, the company's
application was the focus of intense political
and economic conflict in the Old Dominion.
the Vepco case became front-page news.
Many among the general public were
interested in the case as well, and the
commission set aside the first three days of
formal hearings so that those "public
witnesses" who so desired could speak for a
few minutes before the regulators. These
sessions were convened in cities within
Vepco's service area-Williamsburg, Chesapeake, Fairfax, and Richmond-and attracted hundreds of citizens. Most of these
were people who lacked technical knowledge of utility regulation, and many opposed
the proposed increase because of financial
hardship that would be created thereby.
Some, especially representatives of the
business community, urged the SCC to
favor whatever rates seemed necessary to
ensure an adequate supply of electricity for
economic growth.
On September 9, after the last of the
public witnesses had given their testimony,
the technical portion of the hearing began in
the SCC courtroom. The attorneys for the

different parties had already met and agreed
upon a set of thirty-seven major issues that
had to be decided in the case. They had
conveyed this understanding to the judges
by a memo, and this list served as a guide to
the commissioners. The total rate increase
to be allowed would result from the dollar
values attached to the decisions on these
individual issues.
For the next several weeks the attorneys
and witnesses for the company, the SCC
staff, and the various consumer representatives occupied center stage. Vepco presented a detailed case for its point of view. Its
prefiled testimony alone amounted to
hundreds of pages of information from eight
witnesses. Further, each company executive or consultant who took the stand on
behalf of the utility had to answer questions
from the array of attorneys for the other
parties. These lawyers usually tried either to
find flaws in the company's request or to
demonstrate that a certain portion of the
consumer population should not have to
bear much of any approved increase in
rates. The satJ1e procedure was followed as
the various consumer parties presented
their own technical experts. The judges,
conscious of the time being consumed and
familiar with many of the issues from earlier
cases, tried to keep things moving.
The positions of the combatants were
interesting. The company, of course, was a
clear advocate of all facets of the case that it
had prepared. The SCC staff, with a
mandate to represent the "public interest,"
recommended that the commission allow
$170 million of the company's $246 million
request. The consumer advocates proposed
various figures ranging as low as $82 million.
These latter representatives had a common
interest in trimming Vepco's total award, but
they disagreed about which consumer
should pay what proportions of any increase. So the hearing was more complex
than simply consumers vs. utility.
Much of the testimony involved abstruse
arguments about accounting, economics,
engineering, finance, and law. One example
of an issue debated before the regulators
was the question of what "test year" to use
for purposes of calculating how well (or
poorly) Vepco was doing under its existing
rates. Which time period should be used to
check the utility's financial condition? An
examination of a year already past would
provide relatively "hard" data, but in a
period of rapid inflation reliance on such
data would mean that new rates would be
out of date before they were even adopted.
Vepco proposed the use of a "projected test
year," which was based upon necessarily
less certain estimates of future conditions.
Because the decision on this matter would
determine which figures would be used for
many of the accounting data, the choice
would make a difference of many millions of
dollars.
Other issues raised in the case varied
greatly in importance and substance. For
example, which group-investors or
customers-should have to pay for the
premature replacement of steam generator
tubes required at Vepco's Surry nuclear
units? Who should pay for some of the
litigation expenses incurred by the com-

pany? Should property that the utility was
holding for future construction be included
in the rate base? What amount of interest
expense should be allowed for tax purposes? Decisions on such issues would
affect the total amount of money awarded to
Vepco, a figure calculated without reference
to the consumers' ability to pay. However,
one of the issues explicitly raised in the
consideration of how to divide the costs
among customers was whether and how
low-income residents might receive subsidized rates. Ultimately, the SCC decided
against such a policy. The commissioners
felt that although high electricity rates would
cause a hardship for many people, the
problem of distributing the burden should be
resolved through the "political process," i.e.,
the legislature. Unlike their counterparts in
some states, Virginia's regulators view their
primary goal as compensating for imperfections in the market economy, such as the
lack of competition in the utility industry.
As the hearing proceeded, the see staff
assigned to the case were not idle. Commission attorneys traded off chores in the
courtroom. They and the technical staff also
planned cross-examinations and practiced
lines of questioning. Such tactics might
make a difference in the outcome, since the
commissioners are required to make their
decision from the record as developed
before them. Finally, direct and rebuttal
testimony was completed and the formal
hearings were closed. After twenty-nine
witnesses, 4,462 pages of testimony,
seventy-five exhibits, and much money
expended (Vepco itself listed $309,054 in
costs directly associated with the hearing),
the decision was in the hands of the judges.
A month after the hearing closed, the
various parties filed legal briefs that drew
from the record and legal precedent to argue
various positions. But even before then the
commissioners had begun the process
which would culminate in an official order.
As soon as the record was closed and while
the case was still fresh in their minds, they
met to discuss the issues and reach some
tentative judgments. Then, after the briefs
were submitted, the commissioners began
to meet in earnest. They used the attorneys'
summary of the issues agreed upon at the
pre-hearing meeting together with notes
they had taken during the hearing to guide
their decision-making process. They first
sought agreement on the "easy" issuesthose on which they readily agreed with little
doubt. Then they worked their way toward
the more tendentious ones. They checked
their notes, occasionally reread portions of
the massive transcript, and engaged in
discussions on the issues. All three of the
commissioners desired consensus, and on
most matters they were able to reach it after
some "give and take."
During this phase of decision making the
commission staff played more the role of
aides or advisors to the judges. They had
taken positions during the hearing in order
to "develop the record"; but while the
commission deliberated, the staff evaluated
the entire record, wrote memos to the
judges, and chatted casually with one
another about the issues raised in the case.
Once again the General Counsel's Office

coordinated the staff to ensure that their
recommendations kept "on track with the
record." On one key issue, for instance, the
staff recommended against the conclusions
of its own consultant-witness, who was
judged not to have developed his case
adequately. The staff also engaged in less
formal give and take ~ith the commissioners
on issues raised in the case, and ultimately
the staff also assisted in drafting the final
decision. This process took months, and
part of the see's time during this period
was also taken up with decision making on
the commission's myriad other regulatory
duties.
Eventually, in March 1979, the commissioners had a decision ready. They had
reached unanimous agreement on all but
two issues (one judge dissented in part from
the majority view). Drafts of most of the final
opinion and order were circulated among
some staff members to eliminate inconsis---=--:-t-encies and polish language. The judges
made some final choices, and the decision
was issued a year after Vepco first filed its
application. In a seventy-eight-page opinion
and final order the see awarded the
company $148 million-much less than
Vepco had sought, much more than
consumer groups had proposed, and a little
less than the see staff had recommended.
As in all major rate cases, the regulators
affirmed certain precedents, set or reversed
a few, and created policy that would
undoubtedly influence numerous cases in
the future. (For instance, the judges adopted
a version of the historic test year method;
but they also made some "forward-looking"
adjustments to correct for certain predictable cost increases and left the door open for
a possible change in method in later years.)

While parties on several sides expressed
mixed feelings about the results, no one
appealed. The staff's new emphasis on utility
efficiency seemed to have little direct
bearing on the immediate commission
decision, but the see did call for the
company to work with the regulators' staff
on improving efficiency in the future. By mid1979, however, the utility claimed that it was
again confronting severe financial problems.

CONCLUSION

Even this brief summary of some of the
major events in the disposition of one see
rate case illustrates some important characteristics of contemporary decision making at
the commission. It is obvious, for instance,
that regulation can be a complex and
contentious process that is nonetheless
rendered manageable at the see through
reliance on previous decisions, set procedures, and a formal record developed by
relatively few parties (when compared to the
number of those potentially affected). The
facts that the contesting parties can agree
upon the issues and that the commissioners
hear many of the same arguments in case
after case simplify things considerably.
It would appear from this description that
the commissioners are relatively passive
decision makers relying upon others to
initiate cases, gather information, define
issues, and develop arguments. How, then,
do the commissioners direct the organization and how does innovation take place?
Direction comes from several sources: the
opinions of the commissioners in earlier

cases, general policy discussions between
the commissioners and the staff, and even
the questions that the commissioners ask
during hearings. However, the personnel
function seems particularly important in this
regard. Being free of the state's personnel
system, the commissioners have moved
people around in the organization, brought
in aggressive leadership for several subunits,
and increased the prominence of some
types of technical expertise within the see.
For example, the research on efficiency
would not have been available in the Vepco
case if the commissioners had not created
an office devoted to economic research and
analysis. Thus, the judges' regulatory
philosophy can be highly influential over
see activity even in the absence of overt
direction on specific cases.
Finally, the Vepco case illustrates the
point that trade-offs are always a part of the
regulatory process. Prior to the turbulence
of the 1970s the "old commission" regu a eo
expeditiously, but many complained about a
lack of procedural fairness. The "new
commission's" emphasis on due process
seems to have quieted most of these
concerns, but regulation in Virginia is now a
more complicated, lengthy, and expensive
activity than ever before. There is also the
dilemma of the staff's role, a problem that
apparently did not trouble the old commission. The desire to make the best use of the
staff's expertise may conflict with the desire
to provide equal access to all parties. Such
trade-offs are not peculiar to Virginia;
indeed, they appear to be inherent in the
regulatory process. The way in which a
particular commission resolves them can
have a major influence on the nature of
regulation in a state.
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