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VIRGINIA'S STATE CORPORATION COMMISSION, I:
HISTORICAL PERSPECTIVE
By Laurence J. O'Toole, Jr. and Robert S. Montjoy
Mr. O'Toole and Mr. Montjoy are associate professors of political science at Auburn University, where Mr.
Montjoy is also assistant director of the Office of Public
Service and Research.
This news letter is the first of two consecutive articles
on the SCC. Both articles are drawn from a larger study
of the commission supported by the Institute of
Government, where the authors were formerly staff
members. The authors gratefully acknowledge the help
provided by many at the SCC and in the Virginia
regulatory community who have given so freely of their
time and information. However, the authors are solely
responsible for the contents.

Despite the fact that the American
economy is predominantly a private enterprise system, government regulation of
business has been an important and sometimes controversial component of public
policy throughout this century. States as
well as the national government have
pursued regulation in order to correct an
array of perceived marketplace imperfec. tions or abuses. Regulation may be designed
for a variety of goals-for example, to
control the potential for monopoly profit, to
ensure solvency i certain businesses, or to
guarantee that consumers have accurate
information before engaging in transactions.
In the Old Dominion many of the state's
most difficult regulatory decisions are in the
hands of a single organization, the Virginia
State Corporation Commission (SCC).
The sec is a regulatory body of unparalleled scope and formal power among the
American states. Since its creation for the
regulation of railroads in 1902, the commission has acquired a variety of responsibilities
in many different industries, including
financial institutions (such as banks and
savings and loan companies), insurance,
securities, retail franchising, intrastate
motor and rail transportation, and utilities
(electricity, gas, telephone, water, and
sewerage). Today, the same commission
that decides multimillion dollar rate c"ases
affecting the cost of electric power throughout the Commonwealth also grants bank
charters and licenses taxicabs. Similar
regulatory activities are performed in other

states as well, but not by a single agency.
Even after the shift of the Fire Marshal's
Office and the Division of Aeronautics to the
administrafive control of others, the Virginia
SCC still retains the broadest jurisdiction of
any such regulatory body in the United
States. (It also performs a number of
nonregulatory duties, but these will not be
discussed in this news letter.)
This unmatched jurisdiction is not the
SCC's only distinctive characteristic. The
commission also possesses an extraordinary degree of formal independence from
the rest of Virginia government. It is a
constitutionally established body, not a
creation of statute. The three commissioners are elected by the General Assembly for
staggered six-year terms; this method of
legislative election is used by only one other
state, South Carolina. In practice the choice
of commissioners is made in the legislature's
Democratic caucus, and the norm has been
to treat the commissioners as "judges" (the
term by which they are customarily addressed) who hold office during good
behavior. Furthermore, the SCC has
considerable budgetary independence. Approximately 89 percent of its revenues come
from special funds that are not subject. to
competition from other state activities. In
practice the governor's budget office is not
involved in its budget preparation, and the

commission acts autonomously from the
Commonwealth's chief executive.
Since the constitutional revision of 1971,
the General Assembly has had the potential
to give significant direction to some SCC
activities, but thus far the legislators have
continued to give much freedom to the
commission. The chief regulators, for
instance, have complete control over their
entire staff of more than four hundred, who
are not covered by the state's civil service
system. The SCC can even declare acts of
the General Assembly unconstitutional, a
power that has been exercised on occasion
during the course of the commission's
existence. The only appeal from SCC
decisions is one by right to the Virginia
Supreme Court.
Internally, the commission has long organized its staff into divisions structured around the industries to be regulated or processes used in the regulatory task. At present
the commissioners supervise more than a
dozen subunits, which vary greatly both in
size and in the amount of responsibility exercised. As has been the case for decades,
each "judge" carries out day-to-day administrative direction over approximately onethird of these divisions, coordinating informally with his colleagues on matters
crossing jurisdictional lines. Obviously, the
present SCC is a complex institution.
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Yet despite the formal independence of
the SCC, it has not existed in complete
isolation from the external forces that have
shaped Virginia's history. In fact, the
commission was founded in reaction to the
political and economic turmoil of the time.
Furthermore, the same sentiments that led
to the SCC's creation also nurtured the
Byrd Organization, and for many years the
commissioners were active supporters of
the Organization. These links influenced the
philosophy and operating style of the SCC
during the Byrd era, and many characteristics of today's commission can be understood as continuations of or reactions to the
patterns that were established earlier. This
news letter concentrates on the founding of
the SCC and its operations before 1972; the
next news letter will focus on current SCC
activities.
THE FOUNDING OF THE

see

The creation of the SCC by the Constitution of 1902 was a political response to an
economic problem-the difficulties caused
by monopolistic power in the railroad
industry. The problem was nationwide and
stimulated the creation of regulatory commissions by many states and the federal
government. But Virginia's approach carried the unique flavor of the Old Dominion. It
was certainly not a struggle of the Common
Man vs. Big Business as depicted by populist
rhetoric elsewhere. Instead, the solution
embodied in the SCC fits into a long Virginia
tradition of government support for business.
Historians have suggested a number of
reasons to explain why Populists were not
directly successful in Virginia. One of these
was the perceived connection between
Populism and the earlier Readjustor movement. "Billy" Mahone and his Readjustors
(so named for their desire to restructure the
state debt in a manner less than satisfactory
to the financial interests) had been a
powerful force in the 1870s and 1880s.
Mahone had parlayed unorthodox tactics,
radical-sounding rhetoric, black support,
and class conflict on the debt issue into a
political machine of some significance. Even
so, the Democrats had managed to play
upon the race issue, the crudeness of
Mahone's methods, and a superior organization to stimulate a backlash and drive him
from power. By the 1890s Mahone was
viewed as an irresponsible, indeed embarrassing, figure. The Democrats were then
able to associate the Populists with "Mahone and the Negro."
Even if the Readjustors and the Populists
could not win control to enact their own
programs, however, they did prove to be an
important stimulus for the movement that
led to the founding of the SCC. The political
instability of the era led many Democrats to
support a constitutional convention for the
purpose of cementing their gains and
restoring order. Further, the railroads were
tainted by their use of money to control the
votes of blacks and poor whites, even
though their efforts had been instrumental in
the election of some Democrats. As the
Democrats established control in the state,

they became increasingly concerned with
putting an end to political corruption. 1
When the constitutional convention was
held, many delegates "felt a sense of urgency
in resolving the railroad problem before
popular agitation wrested the issue from
responsible hands. It was the consensus of
the convention that government ownership
had to be avoided at all COSt."2 Allen
Caperton Braxton, a Staunton attorney,
drafted a constitutional article to create the
SCC, and he guided his handiwork through
the convention.
Disfranchisement of blacks and the
establishment of the SCC may have been
the two most important results of the
convention, and they were of a piece. Both
actions appealed to the desire of many
convention delegates to allow careful progress while also preserving or restoring the
virtues they perceived to be a product of
Virginia's old order. The race/electoral issue
was most important to the delegates from
the eastern part of the state, while regulatory reform was on the minds of those from the
nearly all-white western portion.
From the record of debates in the
convention, it is clear that Braxton was
careful to justify his proposal for the new
commission as a conservative move, arguing that to the best of his knowledge it was
supported by every board of trade in the
state. Implementation of the SCC idea
would enable Virginia to be conservative
and progressive simultaneously. Another
delegate, Eugene Withers, put the matter
more strongly:
Now, this demand for railroad
commissions is not local; it is not
populistic; it is not anarchistic; it is
not unreasonable; it is not in the
interests of the rabble and the hoi
polloi, and the proletariat; but it is
demanded by the business interests of Virginia; it is demanded by
the chamber of commerce, by. the
boards of trade, the business
men's associations, the tobacco
associations. 3
Thus, while it is clear that the founding of
the SCC was not a victory of the Common
Man over Big Business, it is not clear that the
commission's proponents considered the
reverse to be true, in spite of their rhetoric.
Being untutored in the modern literature on
interest group politics and class conflict,
they may have genuinely believed that a
properly balanced business system was in
the interest of all people, although the
uneducated and easily led might not recognize this fact. Such a belief would permit
Braxton to argue that the commission would
benefit the "people" and protect the"consumer" at the same time that he opposed the

IK H. Pulley, Old Virginia Restored: An Interpretation of the
Progressive Impulse, 1870-1930 (Charlottesville: University Press
of Virginia, 1968), pp. 57, 106.

popular election of the commISSIoners.
Similarly, Braxton was not opposed to the
railroad companies, but only to their
unlimited economic influence. He later
became counsel for a railroad and once even
declined an offer of its presidency.
~
THE see AND THE BYRD
ORGANIZATION

Braxton had a clear idea of who should
serve on the commission. He suggested that
one seat be occupied by a lawyer, one by a
businessman, and one by someone knowledgeable of freight rates and shipping. He
also felt strongly that:
The office provided for here is a
matter that has no more to do with
politics than has the cashier of a
bank. It ought to be filled by men
who are not politicians. It ought to
be filled by men whose past
experience has been in the line of
practical business, and not in the
line of political matters. 4
Braxton's caveat was systematically
ignored from the beginning, however. All of
the first three commissioners had previously
held elective office. In fact, of the twentyfour men who served on the commission
before 1972, only three had not had prior
political experience. Moreover, some of
them left the SCC to run for other offices.
Two men became governor after serving on
the commission. (Two others subsequently
took seats on the Virginia Supreme Court, ~ . .'~
but that body is not elected.) Nor were the "
political activities of the commissioners
always suspended while they served on the
SCC. With the ascendency of Byrd in the
early 1920s, a long period began in which the
commissioners were active members of the
Organization.
An exchange between Thomas Ozlin,
who served as a commissioner from 1933 to
1944, and Senator Byrd is illustrative. Ozlin
had written Byrd about the importance of
electing the right people to the legislatu~e in
the summer of 1939 and of ensuring that the
opposition not elect its allies. Byrd responded by stressing the necessity for
coordinating the Organization's electoral
activities at the grassroots level. He suggested that Ozlin lead the way in the state's
Fourth Congressional District, while other
loyalists would manage the election elsewhere around the Commonwealth. The
attitude of the SCC in its dealings with the
Organization and its leader was perhaps
best exemplified by longtime commissioner
Lester Hooker. For example, when Hooker
started his fourth six-year term in 1942, his
first action was to write Senator Byrd
expressing his loyalty and willingness to help
the senator or his friends in any way they
desired. 5
However, there is little evidence that the
relationship between the commission and .....
the Organization was used for personal gain

2Thomas E. Gay, Jr., "Creating the Virginia State Corporation
Commission," 78 Virginia Magazine of History and Biography 465
(October 1970); d. Pulley, Old Virginia Restored, pp. 96-97.
3Debates of the Constitutional Convention of 1901-1902

4Debates, p. 2565.
SByrd toOzlin, Feb. 3,1933; Hooker to Byrd, Feb. 1,1942; Harry
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on either side. On the contrary, the integrity
of government had been an essential tenet of
the Organization from its very beginning.
Unlike political machines that bartered
specific inducements such as jobs and
rmoney for votes, the Organization was in
many ways an ideological party. (The
problem of how to manage the vote of the
masses without such material inducements
was largely irrelevant in Virginia because
participation was restricted to a tiny portion
of the potential electorate.) The philosophy
of the Organization was the philosophy of
the commission for most of its existence,
and this shared set of beliefs .seems to
explain a good bit about both the style and
substance of regulation in Virginia.
What were the beliefs of the
Organization-or the "club," as Governor
Almond called it? "The cardinal tenet of the
machine's rationale was that Virginia and
her people would best be served by the
honest, wise, and benign rule of this political
elite."6 Members of the Organization were
not very partial to theory, preferring instead
the common sense of practical business (but
not the massive planning of giant corporations) that was the foundation of the state's
greatness. Nevertheless, they seemed to
have a theory of sorts, which was that the
government should limit, but not abdicate,
its role in the economy. The state's economic function was to promote the long term
growth, prosperity, and balance of the
business community. Even working people
" . and consumers-indeed, all sorts of
·persons-were advantaged by strengthening the business climate of the state;
therefore, divisive forces like the labor
movement were dangerous and even unpatriotic. Consensus, at least among the
politically active, was highly valued. Consensus meant that political forces would bolster
economic ones, that stability would prevail,
and that the productive capacities of the
state's citizenry would be efficiently devoted
to positive results. Conflict wasted time and
energy, and it was bad for business.
In many cases.the SCC served this goal of
consensus by regulating otherwise disruptive economic forces and by removing the
issue of their regulation from the public eye.
For instance, within a few years after its
establishment the commission had brought
order to the chaotic railroad industry. After
a string of bank disasters during the
Depression, the commission received authority to control the creation of new banks.
This same pattern persisted as the commission acquired new mandates. Between 1903
and 1977 there were sixty-four major
additions to the SCC's jurisdiction.
Despite the SCC's impressive formal
independence, its leadership was closely
tied to Organization leaders who occupied
key posts in various branches of government. For example, gubernatorial corres~ pondence indicates that William Meade
Fletcher, who was a commissioner from
6E. C. Williams, "The Anti-Byrd Organization Movement in

1928 to 1943, practically served as a de facto
attorney for the Organization, undertaking
many legal assignments that had little to do
with his official position. Organization
leaders also helped fill staff positions with the
"right" people. Ozlin once wrote to Byrd
concerning an opening on the SCC staff.
The commissioner was seeking suggestions
for the position; he wanted a congenial
college graduate from the Second District.
Byrd forwarded the name of an individual
proposed to him by another leader with
Organization ties, Colgate Darden, then
temporarily out of office as a member of the
U.S. House of RepresentativesJ On the
other hand, little written evidence exists of
any conscious coordination between the
SCC and the Organization on policy
matters. Of course, explicit policy coordination was probably deemed improper; however, it was also largely unnecessary, given
the shared attitudes and beliefs of Organization members.
The SCC did struggle long and successfully to maintain its formal independence
from other branches of state government.
Particularly on such matters as personnel
and budget, the commission insisted upon
the right to exercise its own authority,
should it choose to do so. These issues were
not especially important during the years
of the Organization's rule since officials
heading the various branches of state
government were alike in so many respects.
However, the precedents of SCC independence established in these earlier times are
significant today, when commissioners are
selected by a Democratically controlled
legislature and the governorship is occupied
by a Republican.
While the relationship between the SCC
and the Organization was significant, so was
the manner in which the commission
actually conducted its regulatory business.
The SCC's distinctive style during this
period can be seen by examining the pattern
of activity under the immediate predecessors to the current commissioners.
THE OLD COMMISSION IN OPERATION

In less than a year between 1972 and 1973
a new set of commissioners took the helm of
the SCC, a turnover in leadership that
symbolized the end of a period of extraordinary stability for Virginia regulation. Of the
three departing commissioners, Jesse Dillon
had been the relative newcomer, retiring
after fifteen years at his post. Ralph Catterall
resigned after a quarter of a century's
service, and Lester Hooker left after serving
an incredible forty-eight years.
Hooker and Dillon had been longtime
Byrd loyalists; Catterall was also a choice of
the Organization, although he had not been
politically active prior to his appointment.
The commission's style under the leadership
of these three men differed considerably
from that observable today in many regulatory commissions. In step with the operations of the Commonwealth's political

Virginia, 1948-1949," M.A. thesis, University of Virginia, p. 4; ct.
Ralph Eisenberg, "Virginia: The Emergence of Two-Party Politics,"
in W. C. Havard, ed., The Changing Politics of the South (Baton
Rouge, La.: Louisiana State University Press, 1972), p. 46.

70 zlin to Byrd, July 11, 1938; Byrd to Ozlin, July 16, 1938; Byrd
Papers.

leadership, theirs was a regulation of
informality, speed, and consensus.
Decision making at the "old commission,"
as this group is now called, tended to be an
uncomplicated affair. A relatively small set of
attorneys, lobbyists, and businessmen
interacted frequently with those at the top of
the SCC. These regulars knew the personalities and informal rules of the game in
Virginia's regulatory process, and issues
were usually settled quickly. The commission seldom wrote opinions unless there was
an appeal-and there were few appeals. By
the early 1960s, for instance, there had been
more than 15,000 formally numbered cases
decided by the SCC. Yet only 166 appeals
had been taken to the Supreme Court of
Appeals; and of those, a paltry 43 had been
reversed.
Under the old commission, the state's
regulatory process was expeditious. "Regulatory lag," that familiar phenomenon of
contemporary
American
government
whereby commissions take considerable
time to hear a case and reach a decision, was
virtually absent. The SCC's unique combination of formal powers made quick action
possible. The commission, which was a
relatively passive body, neither went searching for cases to decide nor encouraged its
staff to do so. The very broad jurisdiction of
the SCC meant that not much time was
spent on anyone task, and therefore
regulation itself in anyone field was far from
oppressive. Over time the "judges" acquired
so much experience making decisions in
their major jurisdictions that many cases
were decided directly "from the bench."
Rules of thumb, intuition, and philosophical similarity made even complex issues
simple to handle. In the mold of Virginia's
politics of the day, most differences of
opinion were hammered out in private.
Informal contact and the exploration of
alternatives by regulated businesses via
quiet sessions in the commission's
chambers meant that tedious litigation was
usually avoided. Ex parte communications--that is, information passed between commissioners and some parties to a
case-were commonplace features of regulatory decision making. However, few
people aside from the concerned businesses
paid systematic attention to SCC activities,
and there was seldom unpredictable opposition to any course of action; therefore, the
commission itself frequently convened and
managed the conferences and bargains from
which flowed the state's regulatory policies.
As one of the commissioners put it:
Our public hearings are continuations of our investigations, and it
would not be feasible to draw a line
between proper and improper ex
parte oral communications.... We
treat every communication as
proper, and anybody can walk in at
any time and discuss any subject..
The advantages of efficiency over the
tedious extremes of due process pleased
many who dealt with the SCC. Among the
most satisfied with the system were the
commissioners themselves. Catterall, for
instance, wrote a classic defense of the
"comparatively Arcadian simplicity" of the
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Virginia regulatory structure and process, in
contrast to the "horrors" of the federal
maze. The Commonwealth, said the judge,
was blessed with an exceptional regulatory
unit. The SCC's stature as a "fourth branch"
of government with combined powers "save
[d] time" and eliminated "red tape." The
commission's operations were "so simple
:hat the most careless lawyer could not lose
a case on a procedural point." Delays were
almost nonexistent. "Briefs [were] seldom
filed and most cases [were] decided as soon
as the evidence [was] in." In complicated
utility rate cases, efficiency was served by
having the companies pre-file their testimony and by requiring the SCC's staff
accountants to work out with the businesses
ahead of time the adjustments needed in
company balance sheets, "leaving for the
Commissioners only legal questions to
decide."
Nevertheless, most important staff decisions were tightly controlled by the commissioners. In several SCC divisions very little
took place without checking upstairs.
According to Catterall, the staff were
"agents of the Commission. What they
know and do the Commission knows and
does." This arrangement meant that the
state's regulatory unit was "unhampered by
the doctrine of the separation of powers and
the theories that cluster around the prefix
'quasi'."8
8The above discussion of decision making by the "old
commission" draws upon the article by Commissioner Ralph T.
Catterall, "The State Corporation Commission of Virginia," 48

Virginia Law Review 139-51. All quotations are from that article.

In many respects this defense of the old
commission in operation makes an impressive case. Nevertheless, such a system
might also contain some disadvantages. For
instance, independent commissioners of
long tenure may ignore new issues and
interests. Minimizing red tape and formality
might create the potential for unequal
access or treatment: Regulators who decide
cases very quickly may also act without
considering all the evidence or novel
approaches to problems. When staff
members are agents of a commission, they
may be more likely to act in a coordinated
fashion-but also less likely to be innovative,
active, and assertive. In summary, a regulatory system built around informality and
independence may well maximize decisiveness and speed, but these ends may exact
certain important costs. Eventually charges
of this sort were levelled against the SCC.
The old commission had been popular
during the Byrd years, but by the late 1960s
times had changed. Harry Byrd was gone,
and the politics of consensus began to break
down under· the onslaught of new participants, an invigorated two-party system, and
newly voiced demands on government.
Interest group conflict, especially on insurance and utility matters, emerged in the
regulatory arena. Organized consumer
groups made their first major appearance.
As the old commission continued to
follow its established style of operation in an
era of new regulatory politics, conflict was
inevitable. One fabled case provides a
useful, albeit extreme, illustration of the

actions of an SCC that many felt was out of
touch with the public and the times. Three
days before Christmas 1969, the SCC was
hearing a tariff increase request filed by the
Chesapeake and Potomac Telephone Company. Before presentation of either the
company's evidence or that of opponents,
and while a preliminary motion was still
pending, Judge Hooker surprised observers
by reading the commission's decision in the
case. The fact that the ruling preceded
presentation of the case was driven home to
the astonished spectators when Hooker
finished reading the decision and handed
copies to those in attendance. The case was
later overturned on appeal. 9
Although this was an unusual instance, it
was perhaps symptomatic of the clash
between decision-making styles during an
era of transition. Pressure continued to
mount at the SCC, and the trio finally retired
at a time when the commission, which had
served as a key element of stabilization in
the Commonwealth for decades, was itself
the focal point for major controversy. Even
this most independent of regulatory bodies
was not immune to changes stimulated by its
surroundings. The "new commission" of the
1970s would be faced with the task of
adapting Virginia's regulatory system to
today's political and economic realities.

9Richmond Times-Dispatch, Jan. 27, 1971 and June 23, 1975;
Board of Supervisors of Fairfax County v. Chesapeake &
Potomac Telephone Company of Virginia, 212 Va. 57,182 S.E.2d
30 (1971).

Note: It has been called to our attention that a statement in the November 1979 news letter ("The Study ofSmall Towns in Virginia") critical of
the State Corporation Commission for not helping small towns in their rate battles with giant utilities may be misleading. Section 56-234 of the
Code of Virginia prohibits the
from regulating the utility rates charged governmental units. The
has supported past proposed
legislation to give it jurisdiction over such rates, but such legislation has not been passed by the General Assembly.
- The Editors

sce

sec

THE UNIVERSITY OF VIRGINIA

EWS
LETTER
(lSSN 0042-0271)
Editor/Clifton McCleskey
Assistant Editor/Sandra Wilkinson
Published each month ~om September through
August by the I~stitute of Govemment, University of
Virginia, Charlottesville, Virginia 22903. The views
and .opinions expressed herein are those of the
author; and are not to be interpreted as representing
the official position of tl)~ It)stitute or the l)niv.ersity.
Entered as second-cla§s matter JanuarY 2, r~5. at
the post office at Charlottesville, Virginia, unair the
act of August 24, 1912.
'
'0 1979 by The Rector and VISitors of the University
of.Virginia.
Printed by the University Printing Office.
A

,

Entered as second-class matter
Charlottesville, Virginia

