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A movement to expand public access to
the records and the meetings of governmental bodies began in the late 1960s and spread
rapidly. Several catch phrases, including
"sunshine law" and "right to know law,"
were sometimes used in connection with
that movement, but the phrase of choice
proved to be "freedom of information."
Freedom of information can refer to laws
dealing only with public access to governmental records, to laws applying only to
meetings of governmental bodies, or to laws
covering both. In one form or another,
however, by the late 1970s freedom of
information laws had been passed in all fifty
states and by the United States Congress.
Judged in terms of the pace with which
major public policies usually spread, this was
a remarkable accomplishment. Much of the
credit must go to the mass media of
communication. They, along with certain
public interest groups-most notably, Common Cause-kept freedom of information
high on the public agenda and made it
difficult for policymakers to oppose or to
ignore it.
The concept was not a new one. Legislatures in the American states had for many
years attempted to guarantee the public's
right in specific areas to inspect government
documents or to attend governmental
meetings. For example, as early as 1849
citizens in Wisconsin had a statutory right to
inspect certain public records, and as early
as 1905 a Florida state law required town
council meetings to be open to the public.
What is unique about recent freedom of
information laws is their increasing comprehensiveness; more and more records are
required to be accessible, more and more
meetings must not be closed.
Efforts of the United States Congress to
guarantee public access provide a good
example of this evolutionary process. The
Administrative Procedure Act of 1946 stated
that public records were available to
persons "properly and directly concerned";
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no presumptive right to access was granted.
The right of access was expanded by the
Freedom of Information Act, passed by
Congress in 1966, which opened executive
branch and agency records to the general
public unless the records were specifically
exempted from disclosure; subsequent
amendments to the act have significantly
narrowed the exemptions. The concept of
open advisory committee meetings was
established by the federal Advisory Committee Act of 1972, while the Privacy Act passed
in 1974 allows individuals to inspect their
own files. Finally, in 1976 Congress enacted
the "Government in the Sunshine" Act,
which requires multimember agencies to
meet in public except when exempted
subjects are under discussion.
A comparable evolution has taken place
at the state level. In 1940 access to public
documents was guaranteed by twelve
states, but most of the statutes were broadly
worded and very brief, or else of limited
application. Today, all but two states
(Mississippi and Rhode Island) have open
records laws. Similarly in 1967, when
Florida's highly publicized sunshine law was
enacted, only a handful of states had opened
governmental meetings to the public by law.
Today all states have some form of legislation guaranteeing public access to governmental meetings. In addition, recently
enacted laws tend to be much more definite
in their guarantees of public access by
including increasingly comprehensive definitions of public meetings and records, by
establishing narrow categories of exemptions, and by providing more effective
remedies for violations of the laws. 1
Particularly in recent years, the states
have tended to combine in one statute both
open records and open meetings legislation.
For example, the Virginia Freedom of
Information Act, orig·nally passed in 1968, is
a comprehensive s atute covering both
public records and eetings. However, the
legislation in the states is by no means
IThe above summary draws upon a variety of sources, including
reports and studies from the Freedom of Information Center of the
University of Missouri at Columbia.
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uniform in coverage and impact. Additionally, interpretations of state legislation by
attorneys general and the courts also vary.
Therefore, while broad generalizations
about freedom of information legislation in
the United States are possible, there is merit
in a closer examination focused on a
particular state, in this case the Commonwealth of Virginia.
THE VIRGINIA CONTEXT

The Virginia Freedom of Information
(FOI) Act is by no means the first instance of
an enactment by the Commonwealth to
provide access to public records or to
meetings of governmental bodies. For
example, section 58-919 of the Virginia Code
has long required local treasurers to make
books, papers, and accounts pertaining to
their offices available to taxpayers within
their jurisdictions. Nevertheless, it appears
that the older policy, taken as a whole,
proceeded from assumptions fundamentally
different from those that have shaped the
Freedom of Information Act, particularly its
later amendments. Stated in very general
(and no doubt over-simplified) terms, the
older perspective assumed that running he
government was the responsibility of public
officials, and that while these officials were
obligated to follow certain procedures (e.g.,
a quorum is required before official business
can be transacted), they could otherwise
exercise their own discretion in deciding
how much to involve the citizenry or to
make available materials and documents.
The few exceptions to that general approach that were written into law mostly
involved matters thought to be of special
sensitivity, such as prop~rty assessments,
welfare records, and. financial matters.
Such an approach may have been
founded on elitist assumptions about who
should be in control of Virginia's governments. More important, it certainly reflected
a basic trust both in the officials themselves
and in the efficacy of the political processincluding but not limited to nominations,
elections, appointments, and dismissals-as
a check on those officials. The approach was
quite compatible with rural and small town
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life, with a government that was rather
limited in its undertakings, and with the
political style of the Byrd Organization (and
its predecessor) that dominated Virginia
politics for the first six decades or so of the
twentieth century.
As first enacted in 1968, the Virginia
Freedom of Information Act did not break
sharply with that tradition; but in the
incremental way so familiar to students of
American politics, a series of amendments
over the next decade dramatically altered
the act. By 1979 it reflected a fundamentally
different perspective on the governing
process. This is seen quite clearly in a policy
statement of purpose inserted in the act in
1976 (Va. Code, section 2.1-340.1):
. . . to ensure to the people of this
Commonwealth ready access to
records in the custody of public
officials and free entry to meetings of
public bodies wherein the business of
-_.fue.-PeopLe. is .being conductedL_This
chapter recognizes that the affairs of
government are not intended to be
conducted in an atmosphere of
secrecy since at all times the public is
to be the beneficiary of any action
taken at any level of government.
. . . [this chapter] shall be liberally
construed to promote an increased
awareness by all persons of governmental activities and afford every
opportunity to citizens to witness the
operations of government. Any exception or exemption from applicability shall be narrowly construed in
order that no thing which should be
public may be hidden from any person.
Such language makes clear a belief that
the governing process is not the business of
public officials only, but of everyone; that
officials are to be held accountable to their
constituents not periodically but constantly,
through the close, daily attention of interested citizens (and, in practice, the mass media
of communication). In effect, the old attitude
of trust in public officials has been superseded by a pervasive spirit of distrust. That
spirit is no doubt related to a sizable
expansion in the size and scope of government, to changes in the demographic
characteristics of the Commonwealth's
population, and to the political dislocations
attendant upon the breakup of the Byrd
Organization in the 1960s. In addition, the
distrust of public officials reflected in the
Virginia Freedom of Information Act as it
now stands most likely owes something to
the upheavals experienced by the nation in
the 1960s and early 1970s-war, domestic
turbulence, presidential misconduct, and
bureaucratic irresponsibility.
The Virginia FOI Act, as noted earlier,
covers both open meetings and access to
public records. An examination of the
specific provisions in each of these areas
emphasizes the comprehensive nature of
the act suggested in its policy statement.
OPEN MEETINGS

The FOI Act provides, with certain
exceptions to be discussed below, that all
meetings of public bodies must be open to
the public. On the face of it, the idea is not

unusual; most sessions of the General
Assembly and of local governing bodies
traditionally have been open to the public.
What makes this policy quite different is the
act's definitions· of "public body" and of
"meetings" (Va. Code, section 2.1-341).
A public body is said to be any governmental body, agency, or board supported in
whole or principally with public funds,
whether it is state, district, or local and
whether legislative, executive, or judicial.
The definition includes such obvious public
bodies as municipal councils and county
boards of supervisors; it also includes any
committees, study commissions, or other
collectivities established by them, whether
. temporary or permanent. Further, it includes not only state commissions but also
advisory boards and study commissions
appointed by legislative, executive, or
judicial officials. Covered as well are the
General Assemblyam:tany of its committees
_and subcommittees. The definition encompasses not only boards of visitors or trustees
of state-supported colleges and universities
(their exemption having been removed in
1979), but also collectivities established by
their authority, such as student honor
committees. 2 In short, the FOI Act's
definition of a public body includes any
persons having a role brought about or
recogni.zed by public law, ordinance, resolution, or order and whose pay, per diem
allowances, or other expenses are funded
with public monies. 3 The only public bodies
excluded from the act are parole boards,
petit and grand juries, and the State Crime
Commission.
The definition of a "meeting" is equally
comprehensive. The commonsense meaning of the term suggests a formally called
gathering of a public body at which minutes
are kept and official action may be taken,
and indeed that was the meaning attached to
the original enactment in 1968. As a result of

2The student Honor Committee of the University of Virginia is
said to be a public body under the FOI Act because it receives
public funds and has independent power to dismiss students from
the University; Opinions of the Attorney General, 1977-78, p. 482
(dated Mar. 22, 1978). That opinion noted, however, that honor
trials could be closed meetings under exceptions discussed below.
The legislative intent, apparently, was not to open meetings of
internal administrative bodies. Consistent with that, one attorney
general's opinion holds that committees composed of faculty and
administrators at the University of Virginia are not covered;
Opinions of the Attorney General, 1975-76, p. 406 (dated Apr. 12,
1976). There is, however, an ambiguity arising from interpretations

that records in the possession of administrative personnel are
subject to disclosure under the FOI Act. See, for example,
Opinions of the Attorney General, 1975-76, p. 412 (dated Dec. 31,
1975) and 1977-78, p. 493 (dated Mar. 24, 1978), holding,

respectively, that notes made by a staff member of the State
Personnel Division on an outside review of that agency and that
memoranda and papers held by a member of a planning
commission staff were official records subject to disclosure. Such
rulings treat administrators as "public bodies," which might then
subject them to the open meetings provisions as well.
3The distinction is clarified by an opinion of the attorney general,
1974-75, p. 584 (dated Apr. 21, 1975), holding that the General

Professional Advisory Committee is under the FOI Act because it

later amendments, however, a "meeting" is
now defined as any gathering together,
formally or informally, of three or more
members of a public body (or of a quorum, if
the body has less than three members)
where public business is discussed; it does
not matter whether planned in advance or
whether votes are taken or minutes kept.
Thus, under the act as presently written and
interpreted, three members of a sevenmember board of county supervisors who
meet for coffee to discuss a pending
ordinance would be holding a "meeting."
Unless specifically excepted by the FOI
Act or by other statutes, all "meetings" of
"public bodies" must be open to the public.
This does not ensure that non-memb~rs
who attend such meetings will be allowed to
speak. What the act does provide is a right
for any person to attend any meeting of a
public body unless that meeting can be
'~accordance with certain very
stringent conditions (discussed in the next-.
section). The act does not require that all
meetings be publicized through the mass
media (though other statutes, charters, or
ordinances may do so), but it does require
prior notification of a meeting to any citizen
who has requested it. In addition, any
person may arrange for continual notification of all pending meetings for as much as a
one-year period by making a written request
and providing a supply of stamped, selfaddressed envelopes.
CLOSED OR EXECUTIVE MEETINGS

Exceptions to the general rule that all
meetings are to be open to the public are
carefully spelled out in the FOI Act (section
2.1-344 of the Virginia Code). Unless
explicitly authorized by other statutes,
closed or executive sessions are allowed
only for the following purposes:
1. To consider specific personnel casesthe appointment, disciplining, performance,
salary, dismissal, and other related matters
of particular governmental officials or
employees of the public body, or the
disciplining of students in a public school
system or state. institution _of highereducation. Thus, a city council can go into
executive session to hire or fire a manager,
but not to discuss with a manager general
salary or personnel policies or problems. 4
However, closed sessions are permitted in
institutions of higher education for the
evaluation of particular departments or
schools where individuals might be affected
by that discussion. Meetings of judges in
connection with particular cases or controversies are not explicitly excluded from the
open meetings requirement, but there
seems to be no doubt that they would be.
2. To discuss "the condition, acquisition,
or use of real property for public purpose, or
of the disposition of publicly held property,"
or, for state colleges and universities, to
discuss plans for the future which could
affect related property values.
3. To protect "the privacy of individuals in
personal matters not related to public
business."

was formally established by the State Council on Higher
Education, but that the Council of College and University
Presidents is not because it was constituted by voluntary action of
its members rather than being established by any higher authority.

40p inions of the Attorney General, 1974-75, p. 582 (dated Apr.
21, 1975).

4. To discuss the prospective location of a
business or industry prior to any announcement of its interest in such location.
5. To consider the investment of public
funds when publicity might adversely affect
the financial interest of the governmental
unit involved.
6. To consult, with or without legal
counsel and staff, with respect to actual or
potential litigation or other legal matters
within the public body's jurisdiction. It is not
enough, so the courts have said, for a
remote possibility of litigation to exist; there
must be actual litigation or a realistic
prospect of it. 5
7. To consider, on the part of the boards
of visitors of state colleges and universities,
gifts and fund-raising activities, and grants
and contracts for services to be rendered by
such institutions.
8. To discuss the awarding of honorary
degrees.
q .. l'od\scuss tests or examinations used
by a public body to evaluate students,
employee qualifications, or those seeking
licenses or certificates.
The same section of the FOI Act spells out
clearly and in suitable detail how the
exceptions permitting closed sessions are to
be invoked. The public body must first vote
in open meeting to hold a closed session,
specifying precisely which statutory basis
for such action is being invoked. Then when
in closed session, the public body may
consider only those specified matters.
Futhermore, no action taken in a closed
session is effective until the public body
reconvenes in an open meeting and votes
individually on the action taken in closed
session. These provisions on closed meetings apply fully to joint sessions of two or
more public bodies or their representatives.
It might be noted, too, that these exceptions
permit but do not require closed sessions on
the various subjects.
Taken as a whole, the Virginia FOI Act
today provides a broad mandate for open
meetings and tightly restricts the use of
closed sessions. True, a number of significant topics still may be discussed in closed
session, but a great many others can be
considered only in open session, including
some which the members of public bodies
would often prefer to discuss first among
themselves. In keeping with the objective of
making public servants more accountable to
the citizenry, the act is construed to mean
that any official actions taken or decisions
made in an open meeting must be done in
such a way that observers can know how
individual members voted. Thus, votes in an
open meeting must be taken by a show of
hands or vivQ voce; no secret ballots are
permitted. 6
ACCESS TO OFFICIAL RECORDS

The second major thrust of the Virginia
Freedom of Information Act is to provide
public access to official records. Here, as
with the open meetings provisions, the
definition in section 2.1-341(b) of the Virginia
5WTAR Radio·TV Corporation et 0/. v. City Council of the City
of Virginia Beach et 0/., 216 Va. 892, 223 S.E. 2d 895.

60p inions of the Attorney General, 1974-75, p. 578 (dated Sept.
9,1974).

Code is both crucial and all-embracing:
"Official records" means all written or
printed books, papers, letters, documents, maps and tapes, photographs,
films, sound recordings, reports or
other material, regardless of physical
form or characteristics, prepared,
owned, or in the possession of a public
body in the transaction of public
business.
The intent, obviously, is to include under the
rubric of "official records" virtually everything in the possession of public officials and
administrators, at all levels and in all
branches of government.
The act then declares that, with certain
exceptions, all official records must be open
during the regular office hours of their
custodian for inspection and copying by any
citizen of the Commonwealth or by any
representatives of newspapers, magazines,
radio stations, and television stations that
circulate or broadcast in or into Virginia. A
reasonable charge, not to exceed actual
cost, may be imposed. The act also requires
a public body to respond within fourteen
calendar days after receipt of a properly
specific request to examine records, indicating whether or not the records are available,
or whether more time is needed to determine availability (a maximum of ten additional days is allowed for that).
The FOI Act recognizes two types of
exceptions to the general principle of open
access to official records. One consists of
those restrictions or prohibitions on disclosure that are found in other statutes. For
example, sections 63.1-53 and 63.1-209 of
the Virginia Code require welfare, adoption,
and illegitimate birth records to be kept
confidential; and section 58-46 prohibits
revelation by local treasurers of information
on the property, income, or business of any
person, firm, or corporation.
The second set of exceptions to the
requirement of open access is specified in
the FOI Act itself (Va. Code, sec. 2.1-342):
1. Criminal records of imprisoned persons, materials related to criminal investigations, and confidential reports to police.
However, while the records of sheriffs and
chiefs of police are generally excluded from
inspection by the public, information identifying adults who are arrested and charged
by law enforcement officials is not.
2. Confidential investigations of applicants and applications for alcoholic beverage licenses.
3. State income tax returns, personnel
records, scholastic records, and medical
and mental records. However, with certain
exceptions involving mental records and
those of minors, the individual who is the
subject of the various types of records listed
is given a right to examine them. To
overcome earlier interpretations that the
salaries of officials and employees were part
of personnel records and hence protected
from public inspection, the FOI Act was
amended in 1978 to make clear that it did not
deny access to salary records of those paid
more than $10,000 annually.
4. "Memoranda, working papers and
correspondence held or requested by
members of the General Assembly or by the

office of the Governor or Lieutenant
Governor, Attorney General or the mayor
or other chief executive officer of any
political subdivision of the State or the
president or other chief executive officer of
any state-supported institutions of higher
education."
5. "Memoranda, working papers and
records compiled specifically for use in
litigation and material furnished in confidence with respect thereto."
6. Confidential statements of evaluation
submitted to educational institutions in
connection with admission, employment, or
conferral of honors.
7. Library records indicating who has
borrowed materials or what those materials
were.
8. Tests used in connection with student
evaluations, employee qualifications, and
applications for licenses or certificates.
However, the minimum competency tests
given to students in public schools apparently are not protected from disclosure (the
statute is unclear).
These eight exceptions parallel in some
respects the already mentioned prohibitions
on disclosure found elsewhere in the
statutes. Otherwise, these eight exceptions
to the requirement of open access do not
forbid public bodies to divulge official
records; they merely specify that divulgence
is not required. For example, school division
superintendents are not required to divulge
memoranda and correspondence in their
possession (exemption #4), but they may do
so if they desire. Thus the FOI Act, in
conjunction with other statutes, recognizes
three classes of official records: those that
must not be divulged (except in certain
instances to the subject); those that need
not but can be divulged; and all others, those
that must be divulged upon proper request.
Most records, it seems fair to say, fall in the
latter category.
PROCEDURE FOR ENFORCEMENT

The act authorizes either a commonwealth's attorney or any person denied the
benefits the act provides to petition for an
injunction (to halt unlawful action) or a
mandamus (to compel action). Alleged
violations involving local officials are heard
by the local court of record; those involving
state officials are heard by the Richmond
Circuit Court. The court may, in addition to
granting the injunction or mandamus
sought, award costs and "reasonable"
attorney's fees to the petitioner, to be paid
by the public body or agency involved.
Should the court find the petition to be
based upon a "clearly inadequate" case, it
may likewise award costs and reasonable
attorney's fees to the public body. Furthermore, the court may fine as individuals those
officials who "knowingly and willingly"
violate the act, in amounts from $25 to $500.
PROBLEMS AND ISSUES

Any evalution of the Virginia FOI Act
must be prefaced with an explicit recognition that it has undoubtedly contributed in
important ways to better government in the
Commonwealth. The act has probably
helped in some respects to make public
officials more sensitive to public needs and

wants, to make them less likely to abuse
their power, and to make them less
susceptible to improper temptations. It is
likely, too, that the public now has more
access than before to information about
how the public's business is carried on.
Some significant portion of what might
otherwise be kept secret must now be
revealed, and probably most of the persons
involved are better off when that is the case.
Though impossible to weigh precisely, these
are surely commendable gains.
But in evaluating public policy, one must
always balance the benefits against the
costs. As the Virginia FOI Act has been
extended over the past decade, the debit
side of the ledger has loomed larger and
larger. The costs can sometimes arise from
damage to other public policy objectives.
For example, it is surely a legitimate goal for
the Commonwealth to want to keep the
computer programs and other "software"
de\Je\ope or used by public agencies out of
unauthorized hands (e.g., for financial
reasons or protection of privacy), yet that
"software" is considered to be "official
records" and therefore subject to disclosure
under the FOI Act. 7 As another example,
Fairfax County, when establishing a Human
Relations Commission and a LandlordTenant Commission to handle certain
problems of concern to the county, specified
that complaints to the two commissions
would be kept confidential, on the reasonable assumption that their work would be
facilitated. However, the FOI Act overrides
that local ordinance and requires such
complaints to be made accessible to the
public. 8
Far more serious costs of the FOI Act
arise from a shift in the historic balance
between two essential but difficult to
reconcile facets of representative government in this country: (1) the obligation of
public officials to be responsive to the needs
or wishes of their constituents, and (2) the
obligation of officials to provide political
70pinions of the Attorney General, 1974-75, p. 571 (dated Oct.

leadership in identifying and finding solutions to problems, including the building of
political support necessary to do so. As it
has evolved, Virginia's Freedom of Information Act reflects concern primarily with the
first facet at the expense of the second. This
point is well illustrated by a recent case
holding it to be a violation of the FOI Act for
certain members of the Richmond City
Council, the Henrico County Board of
Supervisors, and the Chesterfield Board of
Supervisors to hold a closed meeting to
explore ways and means of overcoming
some of their perennial disputes-a goal
surely in the interest of their constituents as
well as of the Commonwealth as a whole. 9
G ranted that those constituents have a right
to know what their elected representatives
are doing at all times, the fact is that the
exercise of this right often will make it
difficult, if not impossible, to deal with
certain kinds of pro m, some of them
crucially iTJ1pgrtaRt. Politics and human
nature being what they are, political leaders
need some freedom quietly to explore
alternatives, to develop information on a
confidential basis, to find out what is
negotiable and what is not, and to find bases
for enough consensus to get something
accomplished. By opening up records and
meetings as it does, the FOI Act blocks such
leadership or makes it quite costly in terms
of the time and energy required to offset the
act's provisions. Unfortunately, the costs of
leadership failure do not show up in any
auditor's report.
The leadership problem is exacerbated by
the growing reliance on representatives of
the mass media of communications to
choose, evaluate, and communicate information on the governmental process. The
extent to which the interests of the mass
media may differ from those of public
officials is not always fully appreciated. A
principal function of government is to
resolve social, economic, and political
conflict, or to get it channeled into acceptable courses. By contrast, the mass media
sometimes appear to be primarily interested

15,1974).
ltlblct";p. 577 (dated June 18, 1975)-.- -

--~

9Richmond Times- Ispatch, Apr. 21,1979, p. A-3.

in discovering and reporting conflict, despite
their insistence that they are pursuing the
nobler goal of truth. Admittedly, officials
sometimes generate conflict, and representatives of the mass media are sometimes
peacemakers, but the tendency generally
runs in the opposite direction.
CONCLUSIONS

For the most part, neither the initial
of the Virginia FOI Act nor its
subsequent expansions generated much
division or controversy. The act's success
no doubt owes something to the skill and
fervor with which its two chief support
groups, the mass media of communication
and the public interest group Common
Cause, lobbied for it, and something as well
to the chronic inability of American policymakers to say "this much and no more"
once
·ven policy course has been
cces
a op---a lished. Howe e ,
tion and expansion of the FOI Act is most
likely due primarily to the widespread
acceptance of the .principle of popular
sovereignty-the right of the people to
control their government and to shape it as
they see fit. Sometimes implicitly and
sometimes explicitly (as in the California
law), that principle is at the heart of freedom
of information laws.
One can accept that principle wholeheartedly and still entertain doubts that it requires
freedom of information to be carried to
present lengths. The need, surely, is not to
undo the Virginia FOI Act, but to rethink its
premises and to examine more carefully its
implications and consequences. Perhaps
when that has been done, it will be possible
to amend the act to provide a better balance
between, on the one hand, the public's right
to know and, on the other hand, the need of
public officials for enough latitude to carry
on the democratic process. Perhaps then,
too, we will see the need to concentrate on
ensuring the representation of all citizens in
policy making and administration. In the
final analysis, open meetings and records
are a poor substitute for representation that
is truly representative.

adoptio~
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