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EXECUTIVE CLEMENCY IN VIRGINIA
y
Mr. Morris is an associate professor of political
science at the University of Richmond.

Defined as a disposition to be merciful or
an act of leniency, clemency is a recognition
of the limitations inherent in the administration of criminal law. The exercise of
clemency permits societies to temper justice
with mercy by considering special or
extenuating circumstances. It can also serve
to mitigate deficiencies in the administration
of justice, to compensate for undue severity
in sentences, or to reflect changing values
and mores.
Discretionary decision making is pervasive in the criminal justice system. The
policeman, the commonwealth's attorney,
the trial judge, the appellate court, and the
parole board all exercise broad discretionary powers. Clemency is no exception,
although it is unique in that it is normally the
last opportunity for leniency in the criminal
justice process. This article" will examine the
role of clemency in Virginia by focusing on
its structure and procedure, with special
attention to its exercise under governors
Linwood Holton and Mills E. Godwin, Jr.
from 1970 to 1978.
Article V, Section 12 of the Virginia
constitution vests the governor with exclusive authority in matters of executive
clemency. Specifically, there are five types
of clemency in Virginia: the remission of
fines and penalties, reprieves, pardons,
commutations of capital punishment, and
removal of political disabilities. By far the
most frequently exercised aspects of executive clemency are the removal of political
disabilities and the granting of pardons. In
many states the process is one and the
same, but in Virginia they are separate and
distinct acts of clemency. Political disabilities include withdrawal of the right to vote,
to hold public office, and to act as a juror.
The author wishes to acknowledge the financial
support received for this project from the University of
Richmond Faculty Research Committee.

homas R. Morris

Satisfactory completion of the criminal
sentence does not automatically remove
these disabilities, although they are generally restored as a matter of course if a proper
request is made to the governor.
Pardons are of three types in Virginiaabsolute, conditional, and simple without
conditions. The absolute pardon generally
has been reserved in recent years for cases
in which subsequent events have established the innocence of a person. Conditional pardons are most likely to serve as an
alternative to parole, with either supervision
or a time period for good behavior being a
stipulation of the pardon; in most instances a
conditional pardon results in the person's
release from incarceration. The simple
pardon, on the other hand, normally has
little impact on the criminal justice system
because in most cases the person has
satisfactorily completed his sentence and
frequently has a record of good conduct
extending over many years. Other than the
personal satisfaction afforded the pardonee
and his family and the possible impact on
potential employers, the removal of political
disabilities is probably of greater practical
significance to the individual than the grant
of a simple pardon. A pardon blots out the
fact of conviction, at least for purposes of
increased punishment under the recidivist
statute, l but it does not eliminate the
criminal record. However, authority recently vested in the renamed and reconstituted
Criminal Justice Services Commission
permits that body to purge the record if "the
maintenance of such information would
result in manifest injustice."2
Virginia's practice of placing full clemency authority in the chief executive is
consistent with that of the federal government and thirty other states. Few restricISee William F. Stone, Jr., "Pardons in Virginia," 26 Washington
and Lee Law Review 310 (1969).
2Code of Virginia, sec. 9-111.9.

tions are placed on the exercise of
executive clemency by the Virginia constitution. The power to grant pardons and
reprieves does not extend to cases of
impeachment, and it is not possible to grant
clemency to an individual prior to indictment
and conviction, as was done for Richard
Nixon at the federal level. The constitution
also requires the governor to report the
particulars and reasons for every exercise of
executive clemency to each regular session
of the General Assembly. Otherwise, the
restraints on the governor are largely political.
The recent trend among the states has
been toward delegating the process of
clemency to a special board. 3 Ten states
vest it entirely in such boards, whereas
seven states require their governors to
receive affirmative recommendations of
special boards before making grants of
clemency. Rhode Island is unique among the
states in requiring the governor to obtain the
advice and consent of the state senate in
exercising clemency. California, which vests
clemency authority in the chief executive,
restricts its use in cases of twice-convicted
felons by requiring the recommendation of
the state supreme court.
HISTORICAL BACKGROUND

Virginia briefly experimented with a
special board to grant reprieves and pardons and commute death sentences from
1945 to 1948. The 1930s had witnessed a
substantial increase in the number of
persons incarcerated, which was paralleled
by an increase in the number of pardons
granted by Virginia governors. The volume
of pardons granted during the administration of James W. Price (1938-42) became a
source of public controversy. In response to
public criticism, the Office of the Secretary
3National Center for State Courts, Clemency: Legal Authority,
Procedure, and Structure (Williamsburg, 1977), p. 1.
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of the Commonwealth released a comparative summary designed to demonstrate the
increasing number of pardons that had been
granted by Price's immediate predecessors.
Nevertheless, the 1,974 acts of clemency
granted during the Price administrationincluding 109 absolute pardons and 1,320
conditional pardons-exceeded by more
than 700 the highest record of any governor
serving during the preceding two decades. 4
The absence of a statewide parole system
in Virginia prior to 1942 was the major factor
contributing to the dramatic rise in the
number of pardons. As a result the clemency power, which was intended for extraordinary cases, became the procedure for
handling routine appeals for release from the
state's correctional institutions. In his final
message to the General Assembly, Governor Price stated that the responsibility for
granting pardons and commutations was
--too- great _. for any one--individua1. 5 Hissuccessor, Colgate Darden (1942-46), evidently agreed because at his urging the 1945
special session of the legislature set up a
three-member Board of Pardons and Reprieves. The membership of the board was
the same as that for the State Parole Board.
Governor William M. Tuck (1946-50)
disagreed with his immediate predecessors
and convinced the legislature to restore the
full power of clemency to the office of
governor. He pointed out that historically
the authority had been vested exclusively in
the executive head of government. In
recommending a reduction in the time
period for establishing prisoners' parole
eligibility, from one-third to one-fourth of
their sentences, Governor Tuck commented on the relationship between paroles and
pardons: "Paroles and pardons, while
entirely different functions, are definitely
related in the sense that the shorter the
period before a prisoner becomes eligible for
parole the fewer will be the occasions for
exercise of the pardoning power. Even
under the present system, establishing
parole eligibility only after service of onethird -of-semences,-requests tor-parOOnsare
not numerous."6 Thus, by the end of the
Tuck administration, Virginia's brief experiment with a clemency board had
ended, and the number of pardons granted
had stabilized within a range consistent with
the current level (see Table 1). Due to its
disuse after 1948, the constitutional provision authorizing the establishment of a
clemency board was omitted when the
present constitution was written in 1970.
PROCEDURE

The absence of constitutional authority to
set up a clemency board in no way prevents

4Richmond News-Leader, Jan. 20, 1942, p. 3.
5Virginia General Assembly, Senate Document No. l·A, House
and Senate Documents, 1942, p. 34.
6Virginia General Assembly, Senate Document No. 16, House
and Senate Documents, 1948, p. 12.

TABLE 1
PARDONS AND REMOVALS OF POLITICAL DISABILITIES
BY VIRGINIA GOVERNORS AND THE BOARD OF
PARDONS AND REPRIEVES, 1945-1978

Board of Pardons
and Reprieves a
(1945-48)
Tuck
(1946-50)
Battle
(1950-54)
Stanley
(1954-58)
Alrnond-------- --(1958-62)
Harrison
(1992-66)
Godwin I
(1966-70)
Holton
(1970-74)
Godwin II
(1974-78)

Simple Pardons
without
Conditions
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Political
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Total
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92
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SOURCE: "List of Pardons, Commutations, Reprieves and Other Forms of Clemency," Report to the
General Assembly by the Governor, House and Senate Documents for the years 1946-1978.
aln existence from June 1, 1945 to July 1, 1948.
blncludes eight absolute pardons granted during the period prior to January 1948 to
automobiles (!) confiscated in arrests involving unlawful transportation of alcoholic beverages.

the creation of an advisory board. In
practice the five members of the State
Parole Board, who serve at the pleasure of
the governor, constitute a clemency advisory board to the chief executive. It is directed
by statute to investigate and report at the
request of the-governor on all cases in which
executive clemency is sought. The board
has at its disposal any files maintained by the
Department of Corrections and forwards
copies of appropriate items to the governor. When pardon requests are being
considered, the report and recommendation of the Parole Board, albeit in no way
binding on the governor, become the
standard against which all other information
and opinions are measured.
Applications for clemency traditionally
have been processed by the Office of the
Secretary of the Commonwealth in its
capacity as ex officio secretary to the
governor. Requests for the removal of
political disabilities must be accompanied by
the court order of conviction, at least three
letters of recommendation from reputable
citizens familiar with the individual's conduct since release, and a letter from the
parole or probation officer, if applicable. For
other acts of clemency, nothing more than a
simple letter is required; it can be written by

the individual seeking clemency, his counsel, a member of his family, or an interested
citizen. In certain unusual cases a pardon
application might be initiated by the Parole
Board. For pardon requests being given
serious consideration, the Secretary of the
Commonwealth --routinely requests -the
opinion of both the trial judge and the
commonwealth's attorney who were involved in the petitioner's trial. If these
individuals are unavailable, the current
judge and prosecutor in the jurisdiction of
the conviction are contacted. Unsolicited
letters from interested citizens and public
officials also become a part of the petitioner's file. When presented with the file, the
governor may choose to seek further
elaboration from persons concerned with
the case either by telephone or personal
interview. In the final analysis, the governor
must weigh the various opinions as he
applies his own personal clemency standards.
PARDONS: 1970-1978

An examination of executive clemency in
the 1970s reveals that grants of absolute
pardons have become rare occurrences.
Governors Holton and Godwin granted two

each. The Holton pardons involved an illegal
conviction under the Habitual Offenders
Act and a conviction for grand larceny
which, according to the commonwealth's
attorney who prosecuted the case, was "an
unintentional miscarriage of justice as the
conviction resulted from mistaken identification."7 One of the Godwin pardons also
involved subsequently discovered evidence
exonerating the pardonee from convictions
for attempted robbery and felonious shooting. The second absolute pardon granted by
Godwin was not based on new evidence but
rather on a reconsideration of the petitioner's culpability. The pardonee had been
convicted and placed on probation in 1975
on three counts of grand larceny in connection with misuse of funds in his capacity as a
counselor for the Virginia Department of
Vocational Rehabilitation. The pardon was
granted without the approval of the Parole
Board but on the recommendation of then
Assistant Attorney General Reno S. Harp
III, and with no objection from the commonwealth's attorney and presiding judge in the
case. Harp, who initiated the state investigation leading to the convictions, reported to
the governor that even though the individual
erred in judgment, "it is quite clear to me
that others were aware of his actions long
before he was charged and that lack of
appropriate supervision played a large part
in his convictions."
Conditional pardons present the best
opportunity for evaluating pardoning policy
because they complement the parole system in the sense that most applicants are
incarcerated and ineligible for parole at the
time. The exceptional nature of conditional
pardons makes categorization difficult.
Sometimes the physical infirmity of the
prisoner establishes a strong case for
compassion, as in the cases of five terminally
ill pardonees from 1970 to 1978. But most
applications deemed worthy of a full investigation presented governors Holton and
Godwin with unusual cases defying ordinary
solution and simple answers. In terms of the
types of offenses for which pardons were
granted, twenty-five of Holton's forty-one
conditional pardons went to persons committing offenses against another person,
whereas eight of Godwin's sixteen conditional pardons were granted to persons
convicted of such offenses. As for demographics, two of Holton's pardonees were
female and fifteen were black, whereas three
of Godwin's pardonees were female and two
were black.
The differences in the number of conditional pardons granted by Holton and
Godwin reveal contrasting philosophies of
the function of the executive pardon.
Governor Godwin classified himself as
among that category of chief executives
least willing to grant pardons. 8 (Table 1
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verifies that self-classification.) Governor
Godwin was inclined to defer pardon
requests to the administrative parole mechanism. When Governor Godwin granted a
pardon, he almost always invoked the
recommendation of the Parole Board
(thirteen times) and the absence of objections from the presiding judge and/or
prosecuting attorney (fourteen times).
Governor Holton's more extensive use of
conditional pardons stemmed from his
perception of clemency as one element in
the state's rehabilitation policy.9 Not surprisingly, Governor Holton was twice as likely as
Governor Godwin to cite a good prison
record as one of the factors contributing to a
pardon. Furthermore, Governor Holton, in
contrast to Governor Godwin, often cited
the recommendations of correctional officials (ten times), successful work release
experience (six times), and educational
efforts or opportunities (eleven times) as
one of the reasons for granting a conditional
pardon.
The grant of a conditional pardon normally results in the release of the pardonee from
incarceration. Governor Holton's view of
rehabilitation as a step-by-step process,
however, led to several exceptions during
his administration. He invalidated a detainer
held by the Virginia Parole Board against a
man serving a sentence in the North
Carolina penal system for murder in order
that the man could qualify for work release
in North Carolina. Governor Holton also
granted pardons to two persons serving
sentences in federal institutions; to two
persons on parole, thereby releasing them
from supervision; and to a prisoner
sentenced to five years for a grand larceny
conviction in order to make him eligible for
parole consideration from a forty-year
robbery conviction contemporaneous with
the codefendents in the case, who also had
received forty-year sentences. His commitment to the rehabilitation ideal was further
evidenced by his pardon of a escapee who
had lived a law-abiding life in Alabama for
fifteen years.
In another case Governor Holton was
confronted with opposition from the judge
and the commonwealth's attorney who had
been involved in the case. The Parole Board
had twice recommended against a pardon
for a man convicted of first-degree murder in
1962 and sentenced to a term of life.
However, in 1973 the director of corrections
and the three members of the board
reviewing the case recommended that a
pardon be granted. Holton expressed his
clemency policy in a handwritten note on a
memo from his Secretary of the Commonwealth: "I feel that when professional
corrections and parole people, viz.
Cunningham and Shields, recommend
executive clemency,.then in most instances
it is justified."

7Papers pertaining to executive pardons are filed in the Virginia
State Library by date of the pardon under Executive Papers,
Secretary of the Commonwealth.
8Interview with Godwin, Suffolk, June 7, 1978.

9Interview with Holton, McLean, June 26, 1978.

One of the most difficult clemency cases
to be considered by Holton was that
involving a man whose death sentence for
first-degree muder in 1951 was commuted to
life imprisonment. The prisoner was ineligible for parole because of the commutation.
With the strong recommendation from the
director of corrections that a pardon be
granted and the opinion of the Parole Board
that the "subject will not progress further
within the institution," Holton acted to have
the man placed on work release before
granting clemency. In another handwritten
note to his Secretary of the Commonwealth,
Governor Holton reiterated, "if we cannot
have general public support for something
like this, we damage the usefulness of
executive clemency."
One-fourth of Governor Godwin's conditional pardons were granted April 16, 1975
to four persons "in the interests of criminal
justice because of cooperation" in the
prosecution of the person accused of
maiming with a homemade bomb the
commonwealth's attorney of Montgomery
County. The pardonees, who had been
incarcerated in the penal system with the
defendant, provided information tending to
establish the motive for the offense. On
another occasion, a person convicted on
several counts of breaking and entering and
grand larceny was pardoned at the request
of the Belgian government, on the condition
that he be deported to Belgium and not
return to Virginia before the expiration date
of his sentence eight years later.
Governor Godwin's approach to conditional pardons was well summarized in two
cases in which the prisoners had been
convicted of first-degree murder. In the first
case, a retired judge (to whom Godwin
referred as a mutual friend in a memo to
Pleasant Shields of the Parole Board) wrote
the governor requesting a pardon for an
individual who had been convicted and
sentenced in his court. Reflecting the report
of the Parole Board, Governor Godwin, in a
letter to the former judge dated April 30,
1974, indicated that he felt the clemency
request was "premature based upon the
seriousness of the crime" and emphasized
that he did not "believe that good adjustment [during confinement] is sufficient basis
for granting a pardon." A subsequent
request prompted the following statement
from Godwin, in a letter dated December 20,
1974, suggesting the man's case did not
merit favorable action: "I have been very
sparing with pardons and have determined
that I will grant pardons only in extremely
unusual circumstances." Finally, after
further contact with the sentencing judge
and other concerned persons, Governor
Godwin granted the man a conditional
pardon on March 17, 1975 in view of "the
amount of time served, his age, general
information received regarding him" and
only after the Parole Board agreed to advise
the governor that it had "no objections" to
the pardon.
In what was perhaps the most difficult
clemency decision made by Governor

12
Godwin during his second term, he was
faced with the opposition of the Parole
Board. The request on behalf of a young
man who was convicted of first-degree
murder while attending a Virginia college
was opposed by the board on the grounds
that ten years was not a long enough period
of time to serve, given the heinous nature of
the crime. Meanwhile, the inmate was
serving as a licensed physician's assistant at
Southhampton Correctional Center. Both
the superintendent of the center and the
former director of corrections, Jack Davis,
strongly recommended a pardon. Furthermore, the inmate's father had been relentless in his appeals on his son's behalf dating
back to the Holton administration. Finally,
after at least two personal interviews with
the individual in the governor's office,
Governor Godwin granted a conditional
pardon subject to supervision for five years.
OTHER FORMS OF CLEMENCY

The significant rise in the number of
actions by Virginia governors to remove
political disabilities is reflected in Table 1.
Applications for removal were treated
routinely during both the Holton and
Godwin administrations and granted virtually without exception when accompanied by
the court order of conviction and the
necessary letters of recommendation (including one from the parole or probation
office when appropriate). The increased
number of grants during the second Godwin
term appears to be attributable to the
'growing volume of applications rather than
any difference in policy. But even with the
increase, the number of persons whose
voting rights are restored through this
procedure is small in comparison with the
number of persons who lose such rights
because of felony convictions.
Commutations involve the substitution of
a lesser type of punishment for the punishment already imposed. At an e~rlier time in

Virginia's history, the power of executive
clemency was used to reduce a prisoner's
sentence as a reward for meritorious acts,
turning in contraband, or donating blood.
Under current practice, sentence reduction
is an administrative procedure prescribed
by statute. IO Recommendations of corrections personnel for sentence reductions are
acted on by the Board of Corrections and, if
favorable, are then sent to the governor for
his signature.
Commutations of death sentences to life
imprisonment have become unusual because of the limited imposition of the death
penalty in Virginia. The last execution in
Virginia was March 2, 1962. Three months
earlier, Governor Almond had commuted
the death sentences of two prisoners to life
imprisonment; no similar commutations
occurred until fifteen years later. On
October 19, 1976, Governor Godwin commuted the death sentences of five convicted
murderers to life imprisonment after being
advised by the attorney general that the
statutes under which they had been
sentenced were invalid. Four of the
prisoners had been sentenced when Virginia
law prescribed a mandatory death penalty
for the killing of a prison guard, and one had
been sentenced under a 1976 statute
extending the mandatory death penalty to
murder for hire.

CONCLUSION

The decision to experiment with a special
pardons board in the mid-1940s apparently
evolved in response to a concern that
exclusive clemency authority placed too
great a burden on one person. Given the
current advisory role of the Parole Board
and the routine nature of many grants of
clemency, such concern seems misplaced
today. Nevertheless, the clemency burden
lOVa. Code, sec. 53-220.

could be reduced somewhat by removing
from the governor's office the administratively burdensome responsibility of restoring civil rights. The removal of political
disabilities could be handled through judicial
procedures, or Virginia could follow the
example of two states (Colorado and
Florida) in providing for the automatic
restoration of civil rights following prison
release. Such a reform would tend to limit
grants of clemency to extraordinary as
opposed to routine cases.
The degree of unchecked clemency
discretion vested in the governor is demonstrated in those few cases in which both
governors Godwin and Holton acted without the recommendation of the Parole
Board, or in the face of opposition from the
local judge or prosecuting attorney. If
clemency is to serve the humanitarian goals
for which it was designed, it occasionally
must be exercised in those cases which are
beyond the institutional restrictions of the
judicial and correctional systems. As the
popularly elected chief executive of the
Commonwealth, the governor properly is
accorded a wider degree of discretion
through the clemency authority than officials concerned with the administration of
justice.
Undoubtedly, the anticipated appeals for
commutation of capital punishment on
behalf of persons convicted and sentenced
under Virginia's revised death penalty
statutes will awaken public interest in
executive clemency. The requirement that
the governor cite his reasons for acts of
clemency in a report to the General
Assembly, the preservation of supporting
documents, and the coverage of clemency
decisions by the media ensure an element of
accountability to the public. In the absence
of statutory or constitutional standards to
limit the chief executive in dispensing
clemency, there is no substitute for rigorous
public scrutiny of all aspects of clemency
decision making.
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