THE UNIVERSITY OF VIRGINIA

VOL. 53, NO.1

THE VIRGINIA JUDICIARY, 1776-1976
BY THOMAS R. MORRIS
The author is Assistant Professor of
Political Science at the University of
Richmond on leave of absence during 1976-77
as a Liberal Arts Fellow in Law and Political
Science at Harvard Law School.
This is the third in a series of six articles
commemorating the Bicentennial of the
American Revolution.

Speak ing as a delegate to the Virg in ia
Constitutional Convention of 1829-30,
but undoubtedly drawing upon his
experience as Chief Justice of the
United States, John Marshall used these
words now inscribed across the facade
of the Virginia Supreme Court Building
in Richmond: liThe Judicial Department
comes home in its effects to every man's
fireside: it passes on his property, his
reputation, his life, his all." To this day
Virginia's judiciary plays a fundamental
role in the daily lives of the citizens of
the Commonwealth. Its judges preside
over most of the criminal trials in the
state and resolve a myriad of conflicts
covering such diverse matters as
property ownership, automobile
accidents, local zoning policies, contract
disputes, landlord-tenant relationships,
divorce, adoption, wills, and trusts and
estates. Yet the average Virginian
probably knows less about the state
judiciary than any other aspect of the
Commonwealth's government. One way
to facilitate an understanding of the
Virginia judiciary is to examine the
structure, processes, and personnel of
the present courts in Iight of the early

development of the state's judiciary
some two hundred years ago.
Those citizens never accused of a
crime or whose disputes never reach the
point of litigation are in no way
immune from the pervasiveness of
Virgin ia's courts. They can, for example,
be called as a witness in a judicial
proceeding or summoned for jury
service. I f selected as one of twelve
persons to make up a jury in a criminal
tr i a I, t hose citizens also will be
confronted with the task of sentenc ing
defendants if a verd ict of gu iIty is
handed down. This much criticized
practice of jury sentencing without the
benefit of pre-sentence reports which are
available to judges is a deep-rooted
tradition traceable to a 1776 statute
setting the punishment of persons
d ef e nd i ng the authority of Great
Britain.'
Tradition has also played a part in
the long-standing political debate over
the power of judges to
make
appointments to nonjudicial offices. 2
Until well into the nineteenth century
the justices of the county courts
conducted the public business of the
counties. I n add ition to trying cases, the
justices levied taxes, supervised public
construction projects, and appointed
sheriffs and coroners with the approval
of the governor and his council.
Controversy over
nonjudicial
1Note, "Jury Sentencing in Virginia," 53
Virginia Law Review 970-72 (May 1967).

The

author

financial
from

the

wishes

to

support received
University

Research committee.

acknowledge
for

this

the

project

of Richmond Faculty

2A. E. Dick Howard, Commentaries on the
Constitution

of

Virginia,

2

vols.

(Charlottesville: University Press of Virginia,
1974),2:773-78.

appointments by judges developed as a
result of the extensive control exercised
by judges of courts of record over local
government during the heyday of the
Byrd Organization. The political issue
was debated during the revision of the
present constitution. The com prom ise
adopted does not lim it the power of
judges to
make appointments to
"judicial or quasi-judicial" posts only, as
had been advocated by some, but Iim its
were placed on the authority of judges
to fil I vacancies in any local government
positions elected by the people (Article
V I , Sect ion 12). State traditions,
therefore, are clearly among the
n u mer 0 u s i n flu e nee s sh aping th e
character of the contemporary Virginia
judiciary.
CONSEQUENCES OF INDEPENDENCE

Faced with the challenge of designing
a new plan of government, the drafters
of the 1776 Virginia Constitution
assumed a continuation of the
or g ani z at ion a I p r inc i pie s of the
pre-R evolutionary court system. No
courts were explicitly created in the
state's first constitution, and on Iy a few
lines in the docu ment were devoted to
the judiciary. County courts were
continued by impl ication in provisions
setting forth the ro Ie they were to play
in the nom ination or election of various
officials. The 1776 Constitution also
provided for the manner of electing
judges of the Supreme Court of Appeals,
the General Court, judges in chancery,
and judges of admiralty. Beyond these
broad outlines, it was left to the General
Assembly to constitute the new court
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system by limiting and defining the
jurisdiction and authority of the state's
judiciary.

the stature of the jud iciary vis-a-vis the
legi slature.

Not surprisingly, then, the court
system which emerged in Virginia during
the early years of statehood was bu i It
upon the foundations of the colonial
period. Virginia, like the other erstwhile
colonies, had changed its political status,
but there was no fundamental alteration
of its social or econom ic character that
necessitated a drastic change in its
j ud icial structure. The names and
functions of the colonial courts were
therefore retained. Independence,
however, did bring at least two
fundamental changes to Virginia's
judiciary. No longer could judicial
appeals be made to the King in Council;
and, at __ lea~t untiL._a _ federal judicial
system was established and its authority
accepted, all judicial issues had to be
settled within the state. Virginia also
took steps, at least structu rail y, to
provide for an appellate and trial court
judiciary separate and distinct from the
other branches of government. I n the
co lonial period, the officials who
composed the General Court-the royal
governor and his councillors-exercised
executive and legislative as well as
judicial functions.
Although
revolutionary Virginia's commitment to
the concept of separation of powers was
more theoretical than practical, the
members of the newly-constituted state
judiciary were to exercise duties solely
of a judicial nature. However, at the
local level, there was no well-defined
separation of powers. Not until the
adoption of the 1870 Constitution were
the county courts finally separated from
the legislative body of the county.
The case records confirm that the
early state courts were sensitive to the
need to establish independence from the
legislative branch. Led by George Wythe,
Virginia courts began as early as 1782 to
develop the doctrine of judicial review. 3
One of the important state precedents
prior to the federal decision in Marbury
v. Madison was Kamper v. Hawkins
(1793). The General Court invalidated a
statute vesting injunctive power in the
hands of district court judges, whereas
formerly such authority had been
exercised on Iy by a constitutional court,
the High Court of Chancery. The
cornerstone of an autonomous judicial
system had been laid, thereby enhancing

COURT ORGANIZATION

3Thomas R. Morris, The Virginia Supreme

As V irg inia's court system evolved
into the twentieth century, its structure
became increasingly complex as courts
with specialized jurisdiction were
established in response to the rapid pace
of social and economic change. A
pattern
of
piecemeal growth
characterized the development of court
organization. By 1971, the familiar
the me 0 f co n gested dockets was
sounded by the Virginia Court System
Study Commission in concluding that
Virginia's judicial "system as it is
presently structured cannot be expected
to cope with the growing crisis."4 The
court-- sy-stem then consisted of
specialized hustings, chancery, law and
equ ity, and corporation courts, some of
which dated back to the revolutionary
period. The county and municipal courts
were a morass of specialized jurisdiction
lacking any central coordination.
Virginia's court reform plan, effective
July 1, 1973, reorganized all courts
below the State Supreme Court and
ensured the simplification and
modernization of the court system. The
new court organization bore little
resemblance to the court structure that
developed during the nineteenth
century. Unification of the court system
from the justices of the peace (now
known as magistrates) to the Supreme
Co u rt was achieved to a degree
unknown during the time of the early
county courts. The principle of a
full-time judiciary was established and
speci a Ii zed co urts were virtually
eliminated. All trial courts of record
were consolidated into a unjform system
of thirty circuits; within that circuit
court framework, courts not of record
(those in which transcripts of
proceedings are not made) were merged
into a statewide system of thirty-one
district courts. (Virginia Beach and the
Eastern Shore constitute a single circuit
court but are divided at the district
court level.)
Among other reasons, the 1971
Co nstitution is noteworthy for its
greatly simplified judiciary article. The
1971 Constitution shares with the state's
original constitution a delegation of
responsibility for court organization to
4Virginia Court System Study Comm ission,
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the legislature. Article V I, Section 1
provides for a Supreme Court and such
other courts subord inate to the Supreme
Court as may be established by law.
Specifications are made concerning the
original and appellate jurisdiction of the
Supreme Court. But beyond these
requ irements, the last paragraph of
Section 1 makes clear that the General
Assembly has the authority, in addition
to creati ng the lower courts with in the
state, to determ ine the original and
appellate jurisdiction of the courts of
the Commonwealth. Two tiers of trial
courts with differing original jurisdiction
in specific matters exist below the
state's highest appellate tribunal. Circuit
courts which have appellate jurisdiction
in certain cases and exclusive original
jurisdictJon in felony cases const\tute
the second level of Virginia's judiciary.
The third level of courts is made up of
the general district courts and the
juvenile and domestic relations courts.
Misdemeanors and violations of local
ordinances are generally tried in the
general district courts; these courts also
have exclusive jurisdiction over all civil
matters involving less than $500.
Jurisdiction over civil cases involving
more than $500 and less than $5,000 is
shared by the general district and circuit
courts. Most of the cases arising in
Virginia courts begin and end in the
district courts, but in practically all
instances an appeal to a circu it court
provides for a trial de novo, a
completely new trial.
Virginia's recent judiciary reform
brought into this unified system, under
the designation of magistrates, those
officials known since the colonial period
as justices of the peace. The 1776
Constitution assumed that there would
be justices of the peace by providing
that the governor, with the advice of his
Privy Council, would appoint such
officials for the counties. The office was
made elective in 1851, but under the
present system magistrates are appointed
by the circuit court judges. The
controversial fee system by which the
income of the justices of the peace
depended upon the volume of their
business and which led to the suggestion
that the initials "J.P." meant "Judgment
for the Plaintiff" has been eliminated.
Magistrates are now full-time salaried
employees who perform a number of
important judicial duties such as
admitting to bail in certain instances;
issuing warrants of arrest, subpoenas,
and search warrants; and administering
oaths. Unlike justices of the peace in
1776, they do not function as trial

3
judges nor do they have any legi slative
or executive role in local government.
JUDICIAL SELECTION AND TENURE

State judicial selection systems have
often developed as a product of the
political theory popular during the
historical period in which the state
entered the union. For example, the
original th irteen states either drew upon
the colonial experience by providing for
gubernatorial appointment or turned to
the legislature for the selection of
judges. Virginia opted for legislative
election; and with the exception of a
brief flirtation with popular election in
the mid - n in etee nth c en tu ry , th e
Commonwealth has continued to utilize
that selection system. A majority of the
states, in contrast, elect their judges in
par tis an 0 r non - par t i sa n po pu Iar
elections. Various efforts have been
made to have Virginia adopt another
selection system, but the continuation in
the 1971 Constitution of the traditional
method suggests there is Iittle chance
the state will abandon legislative election
of judges in the foreseeable future. In
point of fact, the mode of electing
judges may be much less important than
the existence in the selection process of
an effective procedure for screening
potential judicial candidates on the basis
of their personal and professional
qualifications for office. The recruiting,
screening, and nominating processes are
the heart of any judicial selection
system.
The procedure for selecting State
Supreme Court justices has changed
dramatically since the early years of the
Commonwea Ith. The governor has
replaced the legislature as the dominant
selection agent by virtue of his authority
to make interim appointments when the
legislature is not in session. Not since
1930 has the original incumbency of a
Supreme Court justice been determined
by the legislature, and the last such
interim appointee rejected by the
legislature was in 1901. For the state's
highest court, therefore, the system of
recru itment has become de facto a
process of gubernatorial appointment
with legislative confirmation. To a lesser
degree a similar development has
occurred at the circuit court level, as
evidenced by a 1975 survey of Virginia
circuit judges wh ich revealed that
slightly over half of the judges had
i nit i a II y been appo inted to th eir
positions by the governor.
Nevertheless, the General Assembly
has not fully surrendered its election
responsibilities to the chief executive.

With
the new court system's
establishment in 1973, the legislature
chose to elect district court judges
rather than to permit their appointments
by the circuit court judges for each
locality-as had usually been the past
practice for municipal, town, and
county judges. Furthermore, in the early
1970s the legislature, through its Courts
of Justice comm ittees, began actively
screening judicial candidates, including
sitting judges up for re-election.
C and idates are interviewed by the
committees to determine their
qualifications and competency. During
the 1976 General Assembly session, in
an unprecedented deve lopment, the
screening comm ittees of the two houses
were unable to agree upon the re-election
of a veteran circuit court judge. 5 The
role of these committees and the
dramatic increase in the number of
judges subject to legislative election in
Virginia has intensified interest in the
j ud icial selection process.
Heightened citizen concern with the
qua I ity and the image of justice
demands an on-going review of the
selection process. The election of judges,
for example, actually takes place in the
leg is lative caucus of the majority
political party. The candidate who wins
in the caucus, no matter how small the
margin of victory, trad itionally receives
the fu II vote of party mem bers on the
floors of the two houses. Another
concern is the absence of involvement
by the lay public in the nominating and
screening process. For some time bar
associations have recommended
candidates for the state judiciary. The
tradition of appointing only lawyers to
the Courts of Justice committees means
the lay public is virtually excluded from
this important step in the selection
process. Passage of legislation setting up
judicial nominating commissions made
up of both lawyers and non-lawyers
wou Id be an important step in rectifying
this deficiency.
In the final analysis, a judicial
selection system must be evaluated in
terms of the excellence of those persons
recruited. Virginia's early judges almost
without exception came from the
aristocratic, ruling class. No doubt
fam i1y ties played too large a role in the
selection of early judges. But at the
same time, it is difficult to fault a
system that during the first twenty-five
years of the state's existence elected

5Richmond Times-Dispatch, July 4, 1976,
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such eminent judges as Edmund
Pend leton, George Wythe, Spencer
Roane, and St. George Tucker. These
men set high standards for measuring
the quality of successive state jurists. As
the importance of family relationships
eventually declined, professional and
political contacts became salient in the
selection
process. 6
With the
modernization of the judicial system and
the intensification of the recruiting and
screening process, the way is clear to
attract the most distingu ished members
of the bar to the bench and to establish
a clear pattern of upward mobility for
superior substitute and district court
judges.

JUDICIAL DISCIPLINE AND REMOVAL

The question of who will judge the
judges is an age-old problem. Justices of
the early county courts were appointed
for Iife by the governor on the
recommendation of the other court
members. Not until 1852, in fact, were
Virginia judges subject to being judged
through the mechanics of reelection. By
contrast, judges selected during the last
quarter of the twentieth century not
on Iy are faced with fixed tenures, but
a I so are subject to a mandatory
retirement age presently set at 70 years.
Furthermore, current judges who
become physically or mentally disabled
are subject to enforced retirement, and
judges gu ilty of neglect of duty or
misconduct in office are subject to
censure or removal from office in a
public proceeding before the State
Supreme Court.
A deterrent to misconduct and an
incentive for disabled judges to retire
has been provided by the creation in
1971, under the authority of Article VI,
Section 10 of the Constitution, of the
Judicial
Inquiry and Review
Commission.
This commission
investigates charges filed against a justice
or judge and conducts confidential
hearings. When satisfied that the charge
is well founded (and there are a large
number of frivolous complaints), the
commission either counsels with the
jurist in an effort to change the
objectionable behavior, urges the jurist
to resign or retire voluntarily, or, in
only one instance to date, certifies a
case
to
the
Supreme Court.
Significantly, the 1973 legislature
authorized the commission to provide

6Morris, The Virginia Supreme Court, pp.
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the Courts of Justice committees with
any evidence relating to the misconduct
of a judge facing re-election. 7
JUDICIAL INDEPENDENCE

In the famous Case of the Judges in
1788 the judges of the Court of Appeals
e loq uently stated the principle of
jud icial independence: liThe propriety
and necessity of the independence of
the judges is evident in reason and the
nature of their office; since they are to
decide between government and the
people, as well' as between contending
citizens; and if they be dependent on
e it her, co rrupt influence may be
apprehended, sacrificing the innocent to
popular prejudice; and subjecting the
poor -tQ-Qp-pressior:l and persecution by
the rich."s At issue was the dimunition
of their constitutionally protected
IIfixed and adequate salaries" in the
form of an increased workload. In an
effort to alleviate the overcrowded
docket of the General Court, the
legislature in 1788 had established
district courts (the forerunners of the
present circuit courts) and required
members of the Court of Appeals to
ride the circuit in the various districts in
add ition to their regu lar duties without
any increase in pay. Respond ing to this
assertion of independence by the Court
of Appeals, the legislature moved to

streamline the court system through
decentralization of the workload. The
General Court was reorganized into five
district courts to be served by two
judges each, with most of its original
jurisdiction being transferred to the
district courts. The Court of Appeals
was reconstituted as a separate Su preme
Court without circuit responsibilities.
The Case of the Judges, therefore, serves
as a reminder of the importance of
judicial workload and salaries in ensuring
an independent jud iciary.
Article VI, Section 9 of the present
constitution prohibits the lowering of a
judge's salary during his term of office.
The 1976 legislature took the additional
step to insulate individual trial judges by
abolishing the system of local subsidies.
Under that system, the salaries of circuit
judges had varied widely-throughout the
state, and a local government could
actually pay a salary supplement to
some judges and not to others in the
same locality. In 1976 the salaries of
circuit court judges were uniformly set
at $41,000 for 1976-77, with a formula
designed to bring the salaries of all
district court judges to 90 percent of
those of the circuit court judges by July
1, 1980. 9 Such reforms are essential
ingredients in the efficient operation of
an independent judiciary.
Also crucial is capable, efficient
ad m inistrative assistance. The Chief
Justice of the Supreme Court is assisted
in his constitutional mandate to

7Va. Code, 1950, sec. 2.1-37.17(1).

88 Va. (4 Call) 135,143 (1788).

9 Va . Code, 1950, sec. 14.1-33.

administer the state judicial system
(Article VI, Section 4) by the Executive
Secretary to the Supreme Court.
Caseload and workload statistics are
compiled for the Virginia judiciary, to
be used in certifying the need for filling
j ud i cial vacancies or creating new
judgeships. Impressive evidence of the
str ides made in compiling judicial
statistics can
be found
in a
comprehensive document entitled State
of the Judiciary, first published in 1976
by the Office of the Executive
Secretary.
Today the independence of the
jud iciary is as important to the average
Virginian as it ever was. The volume of
cases continues to rise as the nature of
litigation becomes more complex.
Citizens do not hesitate to use the
courts to achieve social and political
goals. The image of criminal justice
varies widely from court to court.
Meanwhile, new directions from the
nation's highest court in the form of
nonintervention ist decisions have thrust
the state courts back into a position of
prom inence in the protection of
individual rights and the administration
of justice. The capacity of an
independent Virginia judiciary to
respond to the new challenge has been
enhanced by the modernization of the
court structure, intensified processes for
selecting and evaluating the judges,
increased judicial salaries, and improved
ad min istrative assistance. No less
important is the foundation provided by
two centuries of legal and political
development of the judicial branch.

Erratum: In the August 1976 issue, the reference to Jefferson's assuming the governorship (pg. 46, col. 3, 1.5) should be June 1, 1779, rather than
June "

1776.
-The Editor
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