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'The rising costs of medical care in the
U nit e d S tat e s h a v e g e n era t ed an
increasing amount of popular concern. In
fiscal year 1970, Americans spent $67.2
billion for health and medical care-more
than five times the amount spent twenty
years before. Some knowledgeable
observers project that by 1980 health
expenditures will reach between $156
and $189 billion, or over 8 percent of the
gross national product (GNP). However,
the present crisis in health care is not
simply one of costs. An increase in the
dollar amount spent does not by itself
guarantee quality medical care, assure
equal access to medical attention, or
provide an incentive for medical providers
to tncrease their efficiency. These latter
issues, when combined with the spiraling
costs of medical care, have led to a
reassessment of the government's role in
health.

THE ROLE OF GOVERNMENT

Past government health programs have
been grafted upon an essentially private
syste m of med ica I care and have
respected the independence traditionally
afforded individual medical practitioners.
Po \ icy-makers have considered health
speciali,sts as performing a necessary
public function, and many Americans
have believed that only health

professionals could structure a system of
med ical care that wou Id assure high
ethical and quality standards; thus the
medical field has been granted a
substantial degree of autonomy.
However, the increasing costs of medical
services, the overlap and duplication in
medical facilities, and the maldistribution
of medical manpower illustrate the need
to rethink the operation of the health
care system. Federal, state, and local
governments spend a sign ificant portion
of the health care dollar (37 percent in
1970), so it is not surprising that many
public officials have encouraged
legislation to reform the delivery of
health care.

At present, a great deal of national
activity and debate is being devoted to
reform of the health care system. Specific
measures range from attempts to
stimulate a more efficient
market-oriented health industry all the
way to programs for wholesale
governmental regulation of the medical

system. The most recent health measures
coming before Congress have attempted
to steer a course midway between these
alternatives by blending private initiative
with public responsibility. Relevant
federal efforts include Section 249F of
the Social Security Amendments of 1972
(Public Law 92-603), authorizing the
establ ishment of professional standards
review organizations (PSROs) to monitor
the quality and costs of medical care; and
the Health Maintenance Organization Act
of 1973 (Public Law 92-222), which
provides federal support for the
development of prepaid comprehensive
health care plans throughout the country.

COMPREHENSIVE HEALTH

PLANNING

The implementation of a bill enacted
by Congress in the mid-1960s has spurred
many state legislatures to consider a novel
form of regulating the health industry.
The Comprehensive Health Planning and
Public Health Services Act of 1966
(Public Law 89-749)1 was intended to
make more effective use of the federal
health dollar through both consolidation
of categorical grants-in-aid to state
departments of health and promotion of
planning for the health needs of the
future. A "partnership for health" was
envisioned involving intergovernmental
co II abo r at io n, coo peration between
public and private sectors, and consumer
participation in the making of public
policy. The organizational vehicles for
this partnership are state and substate (or
areawide) comprehensive health planning
agencies.

The federal government, in most
instances, funds up to one-half the costs
of these agencies. Federal money is first
channeled 'ito a state health planning
agency, usually located within the state
department of health, which is charged
by the governor to administer and direct
the state's health plan. This state agency
is intended both to encourage cooperative
efforts among all public and private
g ro ups co n cer ned with health care
delivery and to review, coordinate, and
supervise the efforts of areawide health

1This act has since been amended by Public
Laws 90-174 and 91-515.
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planning agencies. Those areawide
planning agencies approved by the state
agency (they may be either public
agencies or private, nonprofit
organizations) are allocated federal
financial backing for health planning. By
the beginning of 1974, each state had
estab Iished a state health planning
agency, and over two hundred areawide
health planning agencies were operating
throughout the United States.

A un iq u e f ea ture of the health
p Iann i ng Iegislation is its stress on
consumer participation in the formation
of public policy. The law requires the
state to appoint a health advisory council
to the state health planning agency.
Though this council includes
representatives oi- aH -the-major-public and
private factions of the health
establishment, a majority of its members
must be strictly health care
consumers-that is, they may not have
employment, major financial interest, or
teaching and research involvement in any
type of health service or activity. The
governing boards of areawide health
planning agencies must likewise include a
majority of health consumers.

A t the areawide level, the health
planning agency represents the federal
government's attempt to structure a
policy environment to deal with health
problems that spill beyond the borders of
individual local governments. Its role is to
fill in the details of the state agency's
co m pre hen s iv e he aIth p Ianand to
encourage interlocal perspective and
input both by public and private interests
and by health professionals and laymen.
The areawide health planning agency is
intended to rely on its singular position as
a forum for debate on health matte"rs.
However, these planning agencies have
often found themselves in a political
arena without political power.

While the health planning agencies are
meant "to assure comprehensive health
services of high quality for every person,"
they are required to do so "without
interference with existing patterns of
private professional practice of medicine,
dentistry, and related healing arts."2
Having no detailed guidelines and little
statutory authority to implement their
recommendations, areawide agencies have
been forced to re lyon voluntary
compliance to lessen the competition,
fragmentation, and lack of
communication that mark the health
system's organization at the community

2public Law 89-749, Section 2(a).
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level. Many observers have judged these
planning efforts as a form of
self-regulation-an attempt to keep the
government from more direct
involvement in health matters. Others
have seen in these agencies the first step
toward public control over the private
system of hea Ith care. Nevertheless, the
problems associated with health care
del ivery have continued to grow, and the
public has become more familiar with the
inadequacies of the health care system.
These developments have gradually but
continually increased the pressure on the
comprehensive health planning agency to
become a decision-making body as well as
a planning body.

The a spect of the comprehensive
health-planning-law which-·pl-aces reliance
on voluntary, non-regulatory planning
has provoked serious debate in health
circles. On the one hand, the law
promised quality professional health care
to each individual citizen; on the other
hand, it sanctioned existing patterns of
med ica I practice. The comprehensive
health planner thus found himself
preparing comprehensive community
hea Ith plans and then watching the
providers of medical care disregard them.
Understandably, many planners began
calling for "teeth" in the planning
process. Those who have favored add ing
more of a control function to this process
h a ve d ir ected the ir efforts to state
capitols by encouraging "certificate of
need" legislation.

CERTIFICATE OF NEED

LEGISLATION

In 1966, the same year that Congress
enacted the comprehensive health
planning legislation, the first "certificate
of need" law became effective in the state
of New York. The New York law placed
con t r 0 Iso nthe con st r uct ion and
expansion of health care facilities, with
this control exercised through areawide
and state-level review of proposed capital
programs. Those projects meeting the
criterion of "public need" were issued
"certificates" attesting to this need and
authorizing their implementation.
Without a certificate, construction could
not take place. Final authority to grant or
to deny a certificate was placed with the
state commissioner of health.

New York's law aroused much
attention in the health field. By 1968, the
American Hospital Association (AHA)
and its state affiliates had lent their
support to passage of similar laws in other

states; and by 1972, the AHA had drafted
model state "certificate of need"
legislation, as well as issuing detailed
guidelines for its implementation. The
efforts of those supporting the regulation
of hea Ith care faci Iities have borne clear
results. Since 1968, more than half of the
states in the country have followed New
York's lead. As of November 1975, a
total of twenty-nine states had
"certificate of need" legislation.

"Certificate of need" laws call for an
admin istrative determination of the need
for either additional health facilities or
for a change in any already existing
facilities. These need certifications
resemble certificates of public
co nvenience and necessity which are
utjJizedjn regulating public utilities; they
are intended to ensure the more rational
use of health resources by eliminating
hospital competition, overbuilding, and
the unnecessary dupl ication of hea Ith
services. Although the particular
provisions of these laws vary, most of
the m s pe c if ica Ily discourage capital
construction of hospitals and related
health faci Iities that are not in accord
with state and regional health plans.
These controls often apply only when the
proposed capital construction exceeds
some minimum dollar level, or when new
construction would alter the bed capacity
of a health facility or cause a change in
the service it provides. However, any
significant modification in the role of a
health care institution clearly falls within
the laws' purview. In this way, the
"certificate of need" process has added
an important dimension to the operation
of health planning agencies.

Since comprehensive health planning
age n c ies deve lop state and areaw ide
health plans, they in large part shape the
future patterning of health care delivery.
Further, most state certification laws
specify that health planning agencies
must review and comment upon proposed
capital health expenditures. In seven
states, "certificate of need" laws even
require that the final determination of
"need" be made by the state health
planning agency, and two state
certification laws vest final
decision-mak ing power with the areawide
health planning agency.

In effect, the states that have enacted
"certificate of need" legislation have
elected to recognize the "public utility"
nature of hospitals and health facilities. A
majority of these states have chosen the
comprehensive health planning agency to
participate in the process of controlling
market entry and new investment in the
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TABLE 1

Areawide Health Planning Agencies in Virginia

SOURCE: Bureau of Comprehensive Health Planning, Virginia State Department of Health,

1974.

Health Planning Planning % of State

Council Districts Population Population

(Headquarters) Included Covered Included

Virginia Appalachia
(Wise) 1,2 192,440 4.1

New River Valley

(Radford) 4 117,045 2.5

Roanoke Valley

(Roanoke) 5 233,638 5.0

Northern Virginia

(Falls Church) 8 965,137 20.5

Central Virginia
(Lynchburg) 11 167,337 3.5

Capital Area
(Richmond) 15 556,543 11.8

Tidewater Regional
(Norfolk) 20,22 813,309 17.2

Peninsula
(Hampton) 21 324,984 6.9

4 Code, See. 32-211.4

... to pro mote comprehensive
health planning in order to help
meet the health needs of the public;
to assist in promoting the highest
quality of health care at the lowest
possible cost; to avoid unnecessary
duplication by insuring that only
those medical care facilities which
are needed will be constructed; and
to provide an orderly administrative
procedure for resolving questions
concerning the necessity of
co nstruction or modification of
medical care facilities. 4

The Virginia legislation is broad in
sco pe, covering all hospitals, nursing
homes, and health maintenance
organizations in the state. The law
specifies that any proposed capital
expenditure which exceeds $100,000,
which changes the bed capacity of a
medical care facility, or which
substantially changes the services offered
by that facil ity be reviewed in order to
determine the public need for the project.
The serequi rem e n t sin it ia ting the
IIcertification of need" process parallel
the federal legislation just discussed, thus
allowing state and federal law to work
together.

In add ition, the Virgin ia "certificate of
need" law recogn izes the benefit of
h e a It h p Iann in g e f for t sund erway
throughout the state by requiring that all
proposed projects be reviewed by state
and areawide health planning agencies.
An application for a certificate must first
be studied by the designated areawide
health planning agency serving the region
wherein a new or expanded medical care
fa c iii ty is proposed. These agencies,
whose boundaries are coterminous with
one or more of Virginia's planning
districts, presently cover approximately
71.5 percent of the state's population
(see Table 1). Where areawide health
planning agencies do not exist, the State
Health Department has contracted for
project reviews with local planning
district commissions which have
demonstrated the ability to perform the
various functions required. Under this
arrangement, the state has increased the
local review coverage to approximately
93 percent of the state's population. To
date, only six planning districts (3, 10,
13, 16, 17, and 18) have no formal
arrangement for areawide review.

After action has been taken at the
areawide level, the state agency considers
the application for a certificate. The
Bureau of Program Development and

3Va. Code, Sees, 32-211.3 to 32-211.16.

It was in this increasingly regulatory
environment that IIcert ificate of need"
legislation was enacted by the 1973
session of the Virginia General
Assembly.3 The purpose of the IIMedical
Care Facilities Certificate of Public Need"
is clearly stated in the statute itself:

THE VIRGINIA LAW

regarding each proposed capital health
expend iture. Though the state health
planning agency need not be designated
as the planning agency to forward these
recommendations to Washington, all
proposed capital expenditures on medical
facilities must be submitted to both the
areawide and the state comprehensive
health planning agencies for their review.
In the event of negative find ings by the
designated planning agency, the law
a uthorizes the Secretary to withhold
from the institution that in itiated the
proposal payments for services provided
to patients under the Social Security
Act's maternal and child health,
medicare, and medicaid programs in an
a mo u n t related to the unwarranted
capital expenditure. In this manner, the
federal legislation serves as a sort of
national IIcert ificate of need" law.

These state laws have not gone
unnoticed by the federal government. In
1972, the Congress passed legislation to
regulate capital expenditures made by or
on behalf of health care facilities through
a review process similar to that required
instate IIcertificate of need" laws.
Section 1122 of the Social Security
Amend ments of 1972 (Public Law
92-603), which became effective
December 31, 1972, authorizes federal
fin a n cia I sup po rt for areaw id e and
state-level examination of capital health
expenditures of over $100,000. To date,
forty-one states and territories have
entered into agreements with the
Secretary of the Department of Health,
Education, and Welfare (HEW) to
perform the functions specified under
Section 1122.

The federal law stipulates that a
planning agency designated by the
governor be establ ished in these states to
assist in judging the merits of proposed
expenditures by health institutions. The
function of this agency is to submit to
the Secretary of HEW recommendations

THE FEDERAL RESPONSE

health industry. Thus, the health planning
agency has become a major factor in both
defining and implementing state health
policy.



Evaluation within the State Department
of Health provides the staff work for this
state-level review. When the state agency
has reviewed and commented upon the
proposal, the completed application plus
the findings of both health planning
agencies are referred to the state hea Ith
commissioner who must either grant or
deny the proposed construction.

Since the law became effective on July
1, 1973, 238 requests for certificates to
construct or enlarge medical facilities
have been processed. Most of these
proposals (218) have been approved; 20
have been'denied. The large number of
p(o po sed projects reviewed and the
percentage of those approved ind icate an
apparent eagerness on the part of
provider health institutions to carve out
for themselves parcels of the available
health market. The immed iate effect of
he "certificate of neea" f)fGCeSS seems to

be an acceleration of requests by medical
providers for avai lable "franchises" to
service the state's remaining areas of
medical need. Whether or not the volume
of project reviews decreases or changes in
character as time goes on merits special
attention and study. However, this is not
to say that Virginia's "certificate of
need" law has not been effective. The
rev iew process has brought about a
mandatory consideration of a health
institution's ability to meet the medical
needs of the residents in the area it
proposes to serve, as well as the possible
ut i Iization of alternative facilities or
services. Further, it ensures that those
medical facilities which are constructed
wi I I be integrated into a more
coordinated and efficient health system.
In fact, appl ications for "certificates" are
often modified throughout the review
process in light of areawide and state-level
comments.

THE UNIVERSITY OF VIRGINIA

CONCLUSIONS

Regulatory controls by state and
federal governments on the construction
of medical facilities represent both a
substantial modific'ation of public policy
in the medical field and the first step
toward regulating what traditionally has
been a private' and autonomous industry.
Because of the significant nature of this
action, public officials should take care to
ensure that the criticisms generally
leveled at regulatory agencies are not
justified in the evolving area of health
regulation.

One f reque n t c r it icism of such
agencies is that they are often controlled
by the very groups and institutions that
they must regulate. Because the health
planning agencies performing the project
rev iews in the "certificate of need"
process are required to have providers of
medical car on their gov-erning -board,
the chance of a close relationship
between the regulating agency and the
parties that are regulated is all the more
possible. In order to guarantee the proper
implementation of "certificate of need"
laws, most states locate final
decision-mak ing authority regarding
m ed ica I ca ref a c iIities construction
somewhere other than the health
planning agency. However, even when the
determinations of health planning
agencies are advisory, the process of
project review must be free of the
appearance of preference, as well as any
preference itself. In addition, state and
federal requirements for review of health
facilities construction may distort the
internal priorities of health planning
agencies by causing them to place undue
emphasis on "bricks and mortar"
solutions to health problems. Such a
development would undercut most of the
original rationale for these agencies which

is spelled out in the comprehensive health
planning law. Thus, successful execution
of "certificate of need" laws demands a
w ate hf u leo n s td era t ion 0 f pol icy
developments that might challenge their
merits.

Though "certificate of need" laws
raise significant issues, the regulation of
the health field has continued. Early this
year, President Ford signed into law the
National Health Planning and Resources
Development Act of 1974 (Public Law
93-641). This new law increases the
financial support for health planning
agencies at the state and substate levels,
as well as the responsibilities delegated to
these agencies. The law also continues the
regulatory thrust in health legislation by
mandating that each state enact a
"certificate of need" program which is
satisfactory to the Secretary of HEW and
by s-ffefigtflening the- ~ :f-.-t.R r-eawig,,~--

health planning agency. At the substate
level, health planning agencies
(re co n st it uted a nd renamed health
systems agencies) are required to' be a
part of the "certificate of need" process
by mak ing recommendations to the state
regarding proposed projects. The law
fur t her provides that health systems
agencies review the use of federal funds
pro po sed to be spent within their
jurisdictions, and that they periodically
review all institutional health facilities
and services within their region with
respect to the "appropriateness" of such
fa c iii tie s and services for the area.
Although the law's administrative rules
and regulations have yet to be fully
elaborated, the health planning agency at
both the state and the areawide levels
clearly will continue to grow in visibility
and importance as the government
attempts 'to deal with the health care
crisis.
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