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Wth the establishment of the
Commission on City-County
Relationships in 1971, the
Commonwealth embarked on its fifth
major review since 1950 of the processes
of local government boundary change
and of their consequences for the state's
political subdivisions. The general
problems and conditions which impinge
upon interlocal relations in Virginia, and
which gave rise to the Commission on
City-County Relationships, are
recognized by most Virginians. Briefly
stated, the urbanization of Virginia
counties and their acquired capacity for
the provision of urban services, the
social and economic problems
confronting a number of Virginia
localities, the protracted and costly
nature of some recent annexation suits,
the increased suspicion regard ing the
purposes of boundary change, and the
continuing emergence of new problems
requiring regional consideration and
interlocal cooperation made it apparent
to the General Assembly that it was
necessary to examine again the status of
city-county relations in the
Commonwealth.

The study undertaken by the
Commission was both broad and basic.
The nature and scope of that inquiry are
suggested by the four principal questions
posed to the Commission by the General
Assembly. Those questions were

(1) whether annexation is the
appropriate technique to use for the
addition of territory to cities and towns;

(2) what changes in the annexation
statutes should be made;

(3) whether counties should be given
the right to become incorporated as

cities as they attain certain
character istics; and

(4) whether the system of
independent cities which exists in this
Commonwealth should be modified or
abolished.

From its organizational meeting in
June of 1972 until the submission of its
final report to the Governor and General
Assembly in January, 1975, the
Commission met in more than thirty
sessions during which it heard from
interested citizens, public officials, and
authorities on local government from
other states. The recommendations of
the Commission are the product of an
arduous analysis and a painstaking
reconciliation of varying perspectives.

Committees of the General Assembly
are presently reviewing the Commission's
proposals. In order to promote an
at mo sphe re co n d u c iv e to proper
legislative review, the General Assembly
has established moratoria on
city-in itiated annexation, the creation of
new cities, and the granting of charters
to counties contiguous to cities until
July 1, 1976. 1 It is expected that the
1976 session of the General Assembly
will give considerable attention to the
Commission's proposals. Whether these
proposals are accepted or rejected by
the legislature, the consequences for the
state's political subdivisions and for the
Commonwealth in general will be
sign ificant.

CURRENT LEGAL CONTEXT

Any analysis of Virginia's local
boundary change processes and

1The moratorium on the evolution of

towns to city status did not take effect until

June 1, 1975. Before the effective date of

that moratorium the 10wns of Manassas,

Manassas Park, and Poquoson elected to

become cities.

interlocal relations will quickly bring to
the fore two salient features of the
eXisting legal context. One is the
Commonwealth's system of city-county
separation, the other is the use of a
judicial process for resolving annexation
issues. Virginia is unique among the
American states in that it has a
statewide system of city-county
separation. Virginia's cities, unlike its
towns, are totally independent entities
of local government. No county
authority or taxing power extends
within the boundary of a Virginia city.
While a few other states have provided
for the independence of particular cities,
only Virginia has done so on a statewide
basis. The independence of Virginia
cities has a profound and pervasive
influence on interlocal relations in the
state. A troublesome aspect of the
Virginia system is that the extension of
city boundaries necessarily constricts the
counties affected in size, population,
and tax base. The annexation process,
coupled with the state's system of
city-county separation, places Virginia
cities and counties in an adversary
relationship.

One obvious response would be to
end the system of city-county
separation. Terminating the system no
doubt would lessen the opposition of
county governments to the extension of
city boundaries and remove a major
source of disharmony between the
governments of adjacent counties and
cities. However, an end to city-county
separation would not be without its
costs, nor would it be likely to remove
all opposition to the expansion of city

boundaries. The separation of cities and
co unties in Virginia simplifies the
administration of local services,
facilitates initiatives by local
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government, establishes clear lines of
responsibility for public officials,
promotes governmental accountability to
the public, and reduces citizen
confusion. In addition to these positive
aspects of city-county separation, there
are immense legal, political, and
administrative problems which would
result from ending the system. Issues of
t he red istribution of governmental
powers and responsibilities, voting rights,
taxing authority, and debt restriction
would raise enormous difficulty upon
the termination of the system. With
these thoughts in mind, the Commission
co u Id not recommend to the
Commonwealth the abandonment of its
long standing system of city-county
separation.

The second feature of the Virginia
system which draws immediate attention
in any analysis of interlocal relations in
the Commonwealth is the state's use of
judicial procedure for the resolution of
annexation questions. Since 1904
Virginia has requ ired that all proposals
for municipal annexation be reviewed
and decided by co urts specially
convened for the purpose. The judicial
procedure, although modified in many
of its particulars, remains essentially the
same today as when enacted.

T he Commission on City-County
Relationships concluded that annexation
has been and will remain an appropriate
instrument for the adjustment of
municipal boundaries in Virginia.
Further, the Commission concluded, as
have previous state study groups, that in
view of the nature of boundary change
issues Virginia's reliance on the judicial
system for the resolution of annexation
questions is fundamentally sound.
Proposed changes in municipal
boundaries require a consideration of
service needs, an analysis of the capacity
of the county and the municipality to
meet those needs, and an objective
evaluation of the effect of the proposed
bo u ndary change on the localities
involved. The Commission also
re cog n ized that the state has a
constitutional responsibility for its local
governments and a direct interest in
assuring their continued viability. The
use of the judicial process for the
reso Iut ion of annexation questions
enables Virginia to guide the
development of its local governments by
specifying criteria and factors for
consideration by the courts in boundary
change cases. Hence, the Commission
decided that the judicial process
possessed attributes which made it an
appropriate mechanism for the
determination of annexation questions.

Having considered and rejected the
abandonment of the two fundamental
aspects of the existing legal environment
which condition interlocal relations in
the state, the Commission's task then
became more constrained but yet more
difficult. It was necessary to seek
improvement in interlocal relations and
in the state's boundary change processes
while maintaining both the principle of
city-county separation and the judicial
system for the resolution of annexation
issues.

TERRITORIAL IMMUNITY FOR

QUALIFYING COUNTIES

Recent decades have witnessed a
number of developments which have
ca lied into quest io n the state's
traditional policies with respect to
bo undary change. Perhaps foremost
among these developments has been the
extensive urbanization of a number of
Virginia counties. The urbanization of
these counties has resulted in their
req u esting and receiving from the
Genera I Assemb Iy the author ity to
restructure their governments and to
provide the services needed by their
urban areas. Today the distinction
between Virginia's highly urbanized
counties and its cities with respect to
governmental authority and capacity is
quite limited. The concept which has
long guided Virginia's annexation
process-that urban areas should be
governed by cities and rural areas by
counties-can certainly be challenged by
some counties in the state. There are
other considerations which also suggest
that city annexation may no longer be
appropriate within the state's densely
popu lated and urba nized cou nties. First,
these cases often involve large and
extensively developed areas which
contain numerous pubJic improvements.
The preparation and presentation of
these cases is often an extremely long
and costly process, and the resulting
extension of a city boundary can be
inordinately disruptive to the affected
county. Second, it is precisely those
metropolitan areas which contain the
highly urbanized counties where the
need for interlocal cooperation is most
urgent, yet the threat of city annexation
is a major impediment to its realization.
Both cities and counties are reluctant to
cooperate in the development and
provision of public services, each fearing
that t heir cooperative efforts will
adversely affect them in any subsequent
annexation proceeding. Counties fear
that their cooperation in interlocal
service procjects will be construed by
the courts to mean that some areas of
the county have a "community of

interest" with the city, thereby
strengthening the city's case for
boundary expansion. Cities, on the other
hand, are sometimes reluctant to assist
with the extension of services into a
county for fear of undermining any
possible future annexation case which
would rest, at least in part, on the
outlying area's need for services.

As a resu It of its analysis, the
Commission on City-County
Relationships concluded that there were
areas in Virginia where city-initiated
annexation was no longer an appropriate
instrument for boundary change and
where qualifying counties should be
eligible for territorial immunity. The
Commission's review of demographic
and fiscal data for Virginia's counties led
it to believe that those counties in the
state which had an overall density of
200 persons per square mile and a
minimum population of 25,000 persons
possessed the necessary urban character
and population base to merit
consideration for territorial immunity
from all further city-initiated annexation
and from the creation of new
independent cities within their
boundaries. 2

The Commission did not propose that
territorial immunity be automatically
granted to all counties meeting the
population criteria; those counties, in
order to establish their immunity, would
be required to demonstrate in a judicial
proceeding that they currently provided
urban services of a quality comparable
to those offered by cities in their region
of the state, that they possessed the
fiscal capacity to meet efficiently and
effectively the anticipated public service
needs of their urbanizing areas, and that
the grant of immunity was consistent
with the interests of the state in the
area. The latter factor, which appears as
an element in other Commission
recommendations, would allow the
courts to consider how a grant of
immunity would affect various state
concerns (e.g., environmental protection,
housing, and public transportation) and
the general political development of the
area.

Under the Commission's
recommendations any county believing
that it met the criteria would be entitled
to enter a plea of immunity in any
judicial proceeding which threatened its
territory with city-initiated annexation
or new city incorporation. The county's
plea of immunity would be heard and
decided by the court prior to the

2Recent population figures suggest that the

counties of Fairfax, Arlington, Henrico, Prince

William, Chesterfield, Roanoke, and York

would be eligible to seek territorial immunity_



hearing of any other evidence. As an
alternative, a county would also be
permitted to obtain the convening of a
special three-judge court, on its own
initiative, to determine its qualification
for immunity. Where a county has once
established its territorial immunity in
any judicial proceeding, it would
thereafter reta init.

The Commission recommended that
the immunity granted to qualifying
counties not be permitted to preclude
annexation by towns or annexation to
cities when initiated by petition of
county residents. The former type of
annexation wou Id not threaten the
territorial integrity of the county and
might contribute to its orderly
development; the latter could provide a
useful alternative in unique situations.

F inaHy, it should be noted that the
Commission recommended that immune
counties be given discretion to approve
the creation of new towns having a
minimum of 10,000 persons within their
boundaries. Since under existing law no
new towns can be created in counties
having a density of 200 persons per
square mile, this recommendation would
g ive qua Iif yin g co u n tie s greater
flexibility in their political development.

In summary, the Commission believed
that its recommendations for granting
territorial immunity to qualifying
counties would avoid unessential and
disruptive boundary changes and would
foster greater interlocal cooperation in
areas of the state where it is most
needed.
MODIFICATION OF THE

ANNEXATION STATUTES

Outside of those urban counties
which qualify for territorial immunity,
the Commission believed that
annexation remains an appropriate
instrument for the adjustment of
municipal boundaries. While the
Commission also concluded that
Virginia's existing judicial procedure was
a desirable and proper mechanism for
the determination of annexation
questions, it did propose a number of
changes in that procedure intended to
improve and simplify the process.

One of the principal
recommendations of the Commission
would authorize annexation courts to
direct appropriate state agencies to
prepare and present data and exhibits
and 0 the rwise to assist them in
considering a proposed annexation. A
frequent criticism of Virginia's
annexation process has been that the
courts, being ad hoc bodies, are unable
to develop the experience and expertise
to evaluate fully all the technical issues
raised. This criticism could be offset by
authorizing annexation courts to utilize

fully state agencies as an independent
source of both data preparation and
evaluation. In this manner the objective
analysis afforded by the courts could be
supplemented by the technical
knowledge of state agencies.

A second recommendation of the
Commission for the modification of the
annexation laws is to specify a number
6f- 'public services (e.g., water, sewage
treatment, draining facilities, and library
and recreational programs) and state
interests (e.g., environmental protection,
public planning, education, housing, and
public transportation) to be considered
by an annexation court. Although many
of these public concerns are already
considered by the courts in annexation
cases, the specification of them by law
would convey to all localities the
General Assembly's concern for those
public functions, would mandate their
consideration by the courts, and would
promote a more consistent analysis of
annexation issues throughout the state.

A third major recommendation of the
Commission with respect to the existing
annexation laws wou Id preclude the
courts giving weight to the existence of
interloeal agreements and cooperative
ventures in annexation cases. As
suggested prev iously, loca Iities are often
reluctant to enter into joint public
service activities for fear that their
positions would be hurt in any
subsequent annexation case. The
exclusion of these agreements from
consideration in annexation proceedings
may remove some barriers to interlocal
cooperation. To further encourage such
cooperation, the Commission has
proposed that annexation courts be
permitted to consider in their
deliberations any refusal of a locality to
negotiate in good faith with respect to
joint undertak ings.

It is not possible to offer here an
analysis of each of the Commission's
recommendations for modifying the
annexation laws. Perhaps it is sufficient
to note that additional Commission
proposals are intended to expedite the
proceedings and to ensure their equity.

CREATION OF NEW INDEPENDENT

CITIES

As stated previously, the Commission
co u Id not recommend to the
Commonwealth the termination of its
system of city-county separation.
However, the Commission has proposed
sign ificant changes in both the criteria
for the creation of new cities and the
procedures for their establishment.

For the last quarter century various
state study groups have proposed raising
the population level for city status. Each
year the functions undertaken by local
governments become more complex and

costly, and each year the argu ments in
favor of a higher population threshold
for city status become more persuasive.
In this regard it should be remembered
that Virginia cities have responsibility
for a number of services which in other
states are provided to city residents by
counties and special districts. On the
bas is of these considerations, the
Commission has proposed more rigorous
criteria for the creation of new cities
and procedures by which those criteria
mi~ht be properly evaluated.

Evolution of towns to city status.
Under present law any town in Virginia
having a population of 5,000 or more
may petition the local circuit court for
an order granting city status. The court's
only role in the process is to verify the
presence of 5,000 persons within the
town and, if such is determined, to
enter an order granting city status.

The Commission has recommended
that only those towns having a
minimum population of 25,000 persons
and a minimum density of 200 persons
per square mile be eligible for city
status. Towns meeting these
requirements and. desiring city status
would be subject to a judicial review of
their overall qualifications by a specially
co n ve n ed in co r poration court. In
addition to the population criteria, the
court would consider the town's fiscal
capacity, its ability to provide
appropriate services, the effect of the
proposed incorporation on the county,
and the interests of the state in the area.
When an incorporation court determined
that a town's evolution to city status
would substantially impair the ability of
the county to meet the service needs of
its remaining population, a grant of city
status could be made contingent upon
provisions accepted by the town to
offset the county's impairment. It was
intended by the Commission that the
incorporation court and its procedure
for a review of new city incorporations
would parallel that to be provided for
annexation cases. No change was
proposed in the existing law which
permits a town's governing body to seek
city status without the requirement for
referend um.

The Commission believes that its
proposals with respect to the creation of
new independent cities would have a
number of beneficial consequences. The
proposed changes will better ensure that
new cities have the capacity to meet the
needs of their residents efficiently and,
also, that counties are not incapacitated
by new city incorporations. Further, at
the present time county governing
bodies often are compelled to oppose
town annexations from fear that as
towns reach the population level for city



status (now 5,000 persons), they may
seek separation from the county. The
proposed new criteria for city status
should dispel many of those fears and
lessen the opposition to beneficial town
annexations.

Incorporation of counties as cities. At
the present time there is no procedure
under general law by which a county,
acting independently, may be
incorporated as a city. The Commission
has recommended that counties be
eligible for city status on the basis of
the same population standards as that
proposed for towns, and on the basis of
a similar judicial review of other criteria.
Accordingly, any county having a
minimum population of 25,000 persons
and a minimum overall density of 200
persons per square mile would be
authorized to obtain the convening of a
special incorporation court to consider
its qualification for city status.

Under the Commission's
recommendations, once an incorporation
court has found a county qualified for
incorporation, the question of city
status would be resolved by the county
electorate in a countywide referendum.
The requirement that county residents
vote on the issue of incorporation would
be consistent with existing law which
requires a referendum within a county
on major changes in governmental form.
The Commission proposed that where a
county was found qualified for city
status on the basis of a judicial review,
and where the proposed incorporation
was approved ina countywide
referendum, the charter of any town
wit hi n t he former county should
automatically be revoked.

Modification of consolidation
statutes. Under present Virginia law
co nsiderable latitude is granted to
adjacent localities.- to merge with one
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another into consolidated political
entities. The Commission concluded that
logic and consistency requ ired that those
sections of the consolidation statutes
which permitted counties and towns to
merge into new consolidated cities be
modified to accord with its other
proposals governing the creation of new
cities. Thus, the Commission proposed
to bar the creation of new cities by
county-county or county-town
consolidations unless the proposed new
city would possess a population of
25,000 persons and a minimum overall
density of 200 persons per square mile
and otherwise meet the criteria for city
status. However, in situations where the
proposed consolidation would include an
existing city, the population and density
criteria for a consolidated city would be
waived. In any event, all consolidations
in which towns or counties propose to
be merged into a consolidated city,
including those involving an existing
city, would be subject to a judicial
review similar to that provided for
towns and counties seeking city status.
Where an incorporation court found a
proposed consolidation qualified for city
status, the consolidation proceedings
would then continue as provided by
existing law, with referenda ultimately
being held in each jurisdiction.3

CONCLUDING COMMENTS

The principal questions submitted by
the General Assembly to the
Commission on City-County
Relationships could not be considered
apart from other issues affecting
inter local relations in Virginia. Perhaps
paramount among these other issues are
the major social and fiscal problems

3The Commission's recommendations

would not alter existing law covering city-city

consolidation or mergers resulting in

consol idated towns or cou nties.

confronting some Virginia localities.
While these problems are not limited to
m un icipalities, they are particularly
pronounced in a number of Virginia
cities. Some cities of the Commonwealth
have experienced in recent decades a
sign ificant loss of their younger and
more financially able citizens to
suburban areas and have become the
principal place of residence for their
are a's p 0 0 ran dol d . Sin ce
concentrations of these citizens vastly
increase public expenditures for health
care, crime prevention, education, and
other social welfare programs, localities
having such concentrations' bear
inordinate fiscal burdens-many on a tax
base already reduced by a sizeable
exodus of its more affluent citizens.

Because of the primacy of boundary
change issues in its charge and through
deference to other state study groups,
the Commission did not develop detailed
programs to address these concerns.
However, the Commission considered
development of programs to alleviate the
problems of these localities to be a
necessary supplement to its own
recommendations.

In conclusion it shou Id be said that
the Commission's recommendations do
not purport to be the definitive answer
to inter local problems in Virginia, for
definitive answers to complex social
concerns are not to be expected. The
Commission does believe, however, that
its recommendations, if implemented,
would be an effective response to the
problems which prompted its creation.
Further, the Commission also believes
that the proposals which it has put
forward, while addressing the immediate
concerns of the Commonwealth, will not
unduly hinder the future adaptations of
local government which the passage of
time may well require.
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