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Local planning is both widely
employed and accepted today. It is
important to remember, however, that
municipal planning is essentially a
twentieth century innovation and,
therefore, is still a somewhat novel form
of increasing government activity. The
planning power of municipalities is based
on the police powers of the state designed
to protect the health, safety, and general
welfare of local inhabitants by regulating
both public and private land and
structure usage.

In Virginia, as is the case in a majority
of states, the cities, towns, and counties
have been delegated authority by the
General Assembly to implement five basic
planning programs. Although these five
often overlap, they differ essentially in
their procedures while striving for the
same common goals. The five are: master
planning, subdivision regulation, set back
building lines, urban redevelopment, and
housing and zoning. Although each of
these five has been useful to society, one
has far outdistanced the others in its
utility to social and policy planners.

The most significant and efficient tool
of municipal planners historically has
been a zoning ordinance prepared by
local governing bodies. State legislatures
have traditionally delegated authority to
these local decision makers in their desire
to ensure the orderly growth of ou r

increasingly urbanizing society. The
origin and development of zoning in
Virginia is perhaps ahead of the nation.
We have seen this Commonwealth grow
from a largely rural to a more complex
and urban community. Both the
legislative and judicial branches of
government in Virginia have encouraged
the use of zoning to improve the quality
of life in our localities. This article
outlines the history of the origin and
development of municipal zoning in
Virginia and, to a lesser degree, the
nation. So well had zoning become
established in Virginia, that in 1936 a
municipal planning bill was introduced in
the General Assembly of Virginia which
was passed without any objection. In
1938 a sim ilar bill was passed for the
counties.

EARLY ZONING EFFORTS

In 1926 v ar i ou s municipalities
throughout Virginia, via the Virginia
Municipal League, sought to have enacted
into law the Standard Zoning Enabling
Act, prepared by the United States
Department of Commerce. The bill
containing the desired legislation passed
the House of Delegates by a narrow
margin; but upon reaching the Senate
floor, it was bitterly opposed by a group
of senators who felt the measure was a
rad ical departu re from the status quo of
which they had grown so fond. Their
attack was founded upon the belief that
such intervention into the formerly
laissez·faire world of land ownership and

use would be an unbearable
encroachment upon the sacred rights of
the powerful landed class existing in the
Commonwealth at that time.
Fortunately, the bill survived the
onslaught. It was subsequently passed and
signed into law by the then Governor
Harry F. Byrd. 1

The act has, of course, been amended,
modified, and improved numerous times
since its enactment, respond ing to the
exigencies and pressures of Virginia's
urban growth. During this period,
however, both the principles and practice
of zoning have become better established
and more acceptable not only to the
legislature, but also to the Virginia courts
and the general public.

1Senate opposition to enactment of zoning

legislation was led by a senator who also headed

an organization then opposed to zoning. He

usually was absent for a week or so during

every session of the General Assembly _ During

just such an absence in 1926, those favoring

zoning were successful in having the bill

reported out favorably by the Senate

committee and subsequently passed by the

Senate. When that opposing senator returned to

his legislative duties, he found to his surprise

that the bill had been enacted into law and was

quite naturally enraged.

Unwilling to take his licking, that senator

arranged for a hearing before the governor in an

effort to have His Excellency veto the act. Even

though the War Between the States ended

sixty·one years before, the star pleader for the

senator was a Confederate veteran, a lawyer. He

made the usual ti rade on the sacred rights of

the landowner, but failed to move the governor.
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sensibilities are becoming more
refined, and that which formerly
did not 0 f fen d can not be
endured ...5

The Cou rt at page 383 also noted:
Zoning ordinances, in the main,
deal not with present cond itions,
but with conditions to come. They
are not designed to Haussmannize6

a city, but to guide its future
growth. Necessarily any plan of
that nature must be in some degree
arbitrary. It is seldom that there is
any definite reason for that a lot on
one side of a line should be devoted
to one pu rpose and that just across
it to another. The adaptabi lity of
certain territorial sections of cities
to ascertain uses fade into each
other. One end of a field may be,
beyond peradventure, suited to
industrial developments, the other
to private homes. Intervening there
must be a twilight zone. If the
legislature cannot be relied upon to
say where lines must run, who can
be vested with that discretion?
De m 0 n strative accuracy is an
impossibility.

In Cherrydale Cement Block Co. v.
County Board of Arlington County,7

Virginia's highest court held that a
structure owned by the company and
located in a residential district must be
removed. The Court at page 447 stated:

The development in Arlington
County has been extraordinarily
rapid. In a short time that county
bids fair to be entirely urban, and
for that reason it should be orderly
and not haphazard. We should look
with sympathy upon the efforts of
the countyta·-this end. It is easier
to prevent mistakes than to correct
them, and it is never possible to say
just where a line should run for
conditions on either side of it are
seldom radical. The judgment of
the authorities must be plainly

5West Brothers Brick Co. v. City of

Alexandria at 282.

6Although the Court did not explain

"Haussmannize," in France there was a prefect

who was opposed to spending any money. He

was succeeded by Haussmann, who spent

lavishly for improvements in Paris and its

environs.

Sale Price
3.50
1.00

4 169 Va. 271, 192 S.E. 881 (1937), appeal

dismissed 302 U.S. 658; rehearing denied 302

U.S. 781.

residential districts. The court held that
such an act passed for the health, safety,
comfort, or convenience of the public
welfare, if not unreasonably drawn, is a
valid exercise of the police power of the
state.

In West Brothers Brick Co. v. City of
Alexandria4 the Virginia Court took the
position that vested interests alone would
not defeat an otherwise valid zoning
ordinance. In that case West Brothers had
purchased in that city a large tract of land
approximately two miles from its plant
for the purpose of obtaining clay for use
in its production of commercial tile. The
city, however, deemed it desirable to
establish within its limits certain zones to
be set apart for specified uses. To this end
it employed a city planner to prepare a
comprehensive zoning plan. After public
hearings were held on the finalized plan, a
zoning ordinance was adopted and all of
West Brothers eighteen acre clay tract was
zoned residential. Subsequently, West
Brothers u nsuccessfu lly petitioned the
city council to rezone its property as
industrial. The Virginia Court in
upholding the city's contention found:

... Aesthetic considerations are not
enough but they should be

considered.... It seems to us that
aesthetic considerations are relative
in their nature. With the passing of
time, social standards conform to
new id eals. As a race, our
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3Goreib v. Fox, 145 Va. 554 134 S.E. 914

(1927), affirmed in 274 U.S. 603.

Virginia courts have demonstrated
their inclination to uphold zoning
re gu Iat ion s ever since this in itial
legislation was enacted into law. Indeed,
in 1937 the Virginia Supreme Court of
Appeals, now called the Supreme Court
of Virginia, stated:

... City planning is not on ly
desirable but necessary. Zoning
ord inances are devices of recent
invention and are intended to
conserve those elements which

make life in cities livable.2

This statement exhibits not only the
attitude of the Virginia courts, but of the
Su preme Cou rt of the United States as
well. Both have zealously guarded the
power of localities to promulgate zoning
regulations in order that a more
rewarding existence might be afforded
city, town, and county dwellers. Several
of the more important cases will be
discussed here to provide some insight
into the attitude of the judicial branch
toward zoning.

In Goreib v. Fox 3 the U.S. Supreme
Court affirmed the action of the Virginia
Supreme Court of Appeals in upholding
an ordinance enacted by the Roanoke
city council establishing set-back building
lines for property owners, as well as
dividing the city into business and

2West Bro thers Brick Co. v. City 0 f

Alexandria, 169 Va. 271,281 (1937).
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wrong before it should be
overborne.

In short, in Cherrydale, Virginia's highest
court once again demonstrated its
sympathy with the use of zoning to effect
a more efficient and orderly growth of
rural areas exposed to rapid urbanization.

In summary, from a historical
standpoint the Virginia and U.S. supreme
courts have been extremely sympathetic
to the goals of zoning. Broad powers have
been afforded to localities to legislate for
the h e a It h , sa f e t y , comfort, 0 r
convenience of the public welfare. As
long as the zon ing provisions are
reasonable, the courts have been willing
to tolerate the legislative judgments
involved. This sympathetic attitude of the
courts is significant not on Iy in a
historical sense, however; for the same
considerations form the nucleus of recent
decisions which have advanced the
principles of zoning into new areas,
despite insistent challenges because of
their asserted effect on important rights
of individuals protected by the U.S.
Constitution. Wh ile these tensions have
not as yet manifested themselves in
litigation before the Virginia courts, we
may expect such confrontations.

THE FUTURE OF ZONING: QUALITY OF

LIFE vs. INDIVIDUAL RIGHTS

As we have seen, both the Virginia and
United States supreme courts have
consistently allowed local governments
wide latitude in promulgating zoning
ordinances under the police power. The
early judicial confrontations with zoning
ord inances focused largely on the
authority of political subdivisions to
regulate the use of private land in any
fashion. Most of the challenges to such
ordinances alleged an impairment of
property interests without due process of
law as required by the Fourteenth
Amendment to the United States
Constitution. This question was met
squarely and early by the Court in Village
of Euclid v. Ambler Realty Co. 8 In
Euclid the constitutionality of zoning
regulations setting minimum lot sizes and
excluding apartments, among other
things, was upheld as a valid exercise of
the state's police power; and a
presumption was establ ished that zon ing

8272 U.S. 365 (1926).
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ordinances were valid unless shown to be
arbitrary and unreasonable. In supporting
its "hands-off" approach in this area, the
U.S. Supreme Court stated:

... The line in this field which
separates the legitimate from the
illegitimate assumption of power is
not capable of precise delim itation.
It varies with the circumstances and
conditions.9

Similarly, Justice Sutherland also noted:
A nuisance may be merely a right
thing in the wrong place-I ike a pig
in the parlor instead of the
barnyard. If the validity of the
legislative classification for zoning
purposes be fairly debatable, the
legislative judgment must be
allowed to contro!.' 0

The sweeping language of the Euclid
case is significant in that it opened the
door for an ever broadening definition of
the permissible objectives of local zoning.
Ordinances designed to control design, lot
size, traffic flow, and commercial growth
have repeatedly been upheld. 11 The
burden of showing an ordinance to be
unreasonable has been placed upon those
who challenge its validity. Given this
"hands-off" attitude and the strong
presumption of validity, it has become
difficult to challenge successfully zoning
ord inances absent some extraord inary
circumstances. Th is has created in recent
times another conflict on the
constitutional level, not with property
rights, but rather with basic individual
freedoms such as privacy and the rights of
ass 0 cia t ion affo rd ed by the First
Amendment.

The case of Village of Belle Terre v.
Boraas 1 2 effectively illustrates the
collision of these two seemingly
inconsistent lega I concepts. The confl ict
which exists when a court is sympathetic
to zon ing for the publ ic welfare, health,
safety, or convenience and is similarly
fond of protecting individual liberties
must ultimately be resolved in terms of
the priorities of society. In Belle Terre a
local zoning ordinance enacted by the
Village of Belle Terre located in New
York State restricted land use to

9 1b id. at 387.

10 lbid . at 388.

11 See generally R. Anderson, American Law

of Zo ning, 7.01 (1969).

12416 U.S. 1 (1974).

one-family dwellings-excluding lodging,
boarding, fraternity, or multiple dwelling
houses-and defined the word fam ily to
mean one or more persons related by
blood, adoption, or marriage, or not more
than two unrelated persons living and
cooking together as a single housekeeping
unit and to domestics employed. The
owners of a house within the village, who
had leased it to six unrelated college
students, were cited for violating the
ordinance. Suit was brought by the
lessors and the six students alleging that
the ordinance was unconstitutional in
that it violated both the equal protection
clause of the Fourteenth Amendment and
the rights of association and privacy
normally found within the ambit of the
First Amendment. The Federal Court of
Appeals affirmed. 13

The U.S. Supreme Court, in an
opinion written by Mr. Justice Douglas
and joined in by Chief Justice Burger and
justices Stewart, White, Blackman,
Powell and Rehnqu ist, reversed the Court
of Appeals, holding that the zoning
ord inance at issue was a form of
economic and social legislation in which
the legislature has broad discretion and is
presumed valid unless shown to be
unreasonable and arbitrary and bearing
no rational relationship to a permissible
state objective. Justice Douglas, in his
usual style, stated:

A quiet place where yards are wide,
people few, and motor vehicles
restricted are legitimate guidelines
in a land use project addressed to
family needs ... The po·lice power
is not confined to elimination of
filth, stench and unhealthy places.
It is ample to layout zones where
family values, youth values, and the
blessings of quiet seclusion and
clean air make the area a sanctuary
for people. 14

The Court drew heavily on the Euclid
precedent and seemingly expanded the
latitude given to municipalities in
exercising discretionary legislative
judgments. Indeed, the opinion explicitly
noted only one situation in which zoning

13For a more analytical description of the

issues involved in the Court of Appeals see,

"Equal Protection and Exclusionary Zoning:

Boraas v. Village of Belle Terre," 60 Va. Law

Review 163 (1974).

14Belle Terre at 9.



ordinances might be held violative of the
equal protection clause, that being in the
area of racially exclusive zon ing. The
Court's opin ion clearly reflects the
majority's judgment as to the importance
of allowing local governments to seek to
maintain the quality of life in modern
society.

Nevertheless, an issue was raised in
Belle Terre that is unlikely to disappear
with that decision; namely, the right of
persons to associate with whom they
please, not only for political purposes but
also for purposes of sleeping and eating.

Justice Marshall, in his dissenting
opinion, chose to meet the issue head on.
His sense of justice was clearly offended
by the .efkct of the ord inance on-WhaLhe
viewed as fundamental rights afforded by
the First Amendment, i.e., the rights of
privacy and freedom of association.
Justice Marshall noted that:

I am in full agreement with the
majority that zoning is a complex
and important function of the
state. It may indeed be the most
essential function performed by
local government, for it is one of
the primary means by which we
protect that sometimes difficult to
define concept of quality of
life.... But deference does not
mean abdication. This Court has an
obligation to ensure that zon ing
ordinances, even when adopted in
furtherance of legitimate aims, do
not infringe fundamental
constitutional rights. 15

151bid . at 14.
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Justice Marshall felt that the majority had
overlooked the importance of the
freedom of selecting one's living
companions. To this end he stated:

The instant ordinance discriminates
on the basis of just such a personal
lifestyle choice as to household
companions. It permits any number
of persons related by blood or
marriage, be it two or twenty, to
live in a single household, but it
limits to two the number of
unrelated persons bound by
profession, love, friendship,
religious or political affiliation or
mere economics who can occupy a
single home.... The town has in
effect, acted to _feo.ce out those
individuals whose choice of lifestyle
differs from that of its current
residents. 16

Justice Marshall concluded that the
means used by Belle Terre to accompl ish
the goal of quiet and peaceful family
neighborhoods was "both over- and
under-inclusive," in that the goals of the
village could easily have been obtained by
means of a less sweeping ord inance that
avoided discrimination on the basis on
co n st itutionally protected rights of
association.

After Belle Terre, it seems clear that
both permissible state goals in zon ing and
the means to effect municipal and county
objectives have been expanded. Generally
it may be said that, absent racial and

16lbid.at 16.

ethnic considerations in the formulation
of zon ing ordinances, almost any
reasonable exercise of the police power
will be held valid as respects zoning. In
light of the composition of the majority
in this case and the importance of the
right sacrificed to uphold the ord inance,
it appears that zoning ordinances will be
viewed favorably in most instances for
some time to come.

CONCLUSIONS

There no longer exists any question as
to the authority of municipalities and
counties under the police power of the
state to create zoning ordinances
delimiting their land usage. Both the
Virginia Supreme Court and the United
States Supreme Court have repeatedly
supported this authority and have been
unwilling to become involved in what
they view as an essentially legislative
judgment to be made in discretionary
fashion by the local subdivisions. The
conflicts between traditional notions
regarding the quality of life in modern
society and the maintenance of maximum
individual freedom, as witnessed in the
Belle Terre case, will in all likelihood arise
in the future in many varied forms. The
issue which remains to be answered is in
what fundamental freedoms will courts
intervene and invalidate otherwise
desirable zon ing ordinances. This
balancing of important societal interests
lies at the heart of our legal system. We
can only hope that our courts respond to
future problems as well as they have in
the past.
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