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.Judicial policies in the
Commonwealth, strongly influenced by
the common law traditions of Great
Britain, reflect a curious paradox in the
nature of punishment for capital
offenses. Despite colonial acceptance of
the death penalty as an appropriate
punishment for heinous crimes, the
tortuous methods used by the British to
inflict the death penalty were clearly
incompatible with the American concept
of justice. Publ ic opposition to
barbarous treatment of criminals
cui mi nated in the passage of the Eighth
Amendment to the United States
Constitution, which prohibited cruel and
unusual punishment. Even so, the
continuation of the death penalty as
punishment for severe criminal offenses
was basically unchallenged for nearly
one hu nd red and fifty years. It was not
until 1972 that the U.S. Supreme Court
ruled against the discretionary use of the
death penalty and called upon states
individually to set unwavering standards
by 'which it might be applied. The
choice of continuing or terminating the
penalty of death clearly remained in the
hands of state legislatures. Th is article
will explore the historical roots of
capital punishment in Virginia, the
actual use of the penalty in the
twentieth century, and the conflicting
pressures placed upon the General
Assembly today as it weighs the
question of retaining the death penalty
in the Commonwealth.

HISTORICAL PERSPECTIVE ON

CAPITAL PUNISHMENT

Under the provision of the 1606
English Charter, the Council of Virginia
was authorized to invoke the death
penalty for persons committing lithe
offences of tu mults, rebell ion,
conspiracies, mutiny and seditions ...
together with murther, manslaughter,
incest, rapes, and adulteries.'" Offenders
were to be arrested and tried by a jury
of twelve persons selected by the
president and members of the Council.
Failure to speak on one's own behalf
was tantamount to pleading guilty. Once
convicted, the prisoner had no appeal.
His only hope for freedom rested in the
unlikely possibility of a reprieve or
pardon from the King himself. In
add ition to receiving the death penalty,
the convicted prisoner was also
condemned by the Church and denied
benefit ~f clergy in his last hour of
penitence. Only in the case of
manslaughter could a clergyman provide
spiritual confort to the prisoner prior to
his execution.

In the early charter provisions no
mention is made of the manner in which
the death penalty was to be carried out;
however, it is known that persons
sentenced to death in the English
colonies were usually hanged in the
public square, devoid of unnecessary

, William W. Hening, ed., The Statutes at

Large, Vol. I (Charlottesville: Fascimile

Reprint of the 1823 edition Published for the

Jamestown Fou ndati on by the Un iversity

Press of Virginia, 1969), p. 69.

aggravations and torture. Though there
is no indication that executions in
Virginia were ever as cruel and vicious as
in England,2 there was sufficient
concern to bring about the adoption of
a constitutional provision in 1776
forbidd ing the imposition of excessive
bai Is and fines and the infl iction of cruel
and unusual punishment on all criminals,
regardless of the offense. However, the
use of the whipping post continued until
1882 and the practice of hanging
prisoners sentenced to death continued
until 1908, when the electric chair was
introduced as the modern means of
humane execution.

2 The inclusion of a provision in the Engl ish

Bill of Rights in 1688 aimed at limiting

excessive aggravations attendant upon

execution did not immediately solve the

problem. Three years after the Act was

passed, Joh n Ashton and others were

convicted of treason and sentenced thusly:

... to be drawn upon a sledge to the

place of execution, to be there hanged

by the neck, to be cut down wh il e ye

are yet alive, to have your hearts and

bowels taken out before you r faces,

and your members cut off and burnt.

Your heads severed from you r bodies,

your bodies divided into four quarters,

your heads and bodies respectively to

be disposed of according to the king's

pleasure; and the Lord have mercy

upon your souls.

Will iam O. Douglas, Almanac of Liberty

(Garden City, N.Y.: Doubleday and Co., Inc.,

1954), p. 17. The Crown evidently thought

this excessive and remitted the drawing and

quarteri ng.
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Alarmed by the spectacle of public
hangi ngs, the 1908 General Assembly
proposed that executions be performed
in "quiet dignity," and that public
hangings in the Commonwealth shou Id
cease. The legislators sought an
alternative method of legal execution
which was swift, effective, and
"dignified." During the 1908 session, an
advertisement was circulated among the
Assemblymen describing a newly
developed "E lectrocuti ng Plant" wh ich
showed promise of providing an
alternative solution to the death
di\;mma. Its ma~uf-act~rm-;'epo-rted

that "All appliances used in the
construction of this Electrocuting Plant
have been designed with the utmost care
and the makers guarantee absolute
reliability."3 The "Electrocuting Plant,"
more commonly known as the electric
chair, consisted of a brown chair on
which the prisoner sat and a rather
simple electrical apparatus to be
attached to the condemned person's
head and right leg. Upon pu II ing a
switch, a lethal electrical charge
(approximately 1700-2000 volts) hit the
prisoner. The high voltage rendered the
convict unconscious in 1/240th of a
second, less than the time required for
the nervous system to register pain.
Death is immediate. Realizing the more
"humane" nature of this method of
execution, the Assembly approved an
appropriation for the liE lectrocuting
Plant" and put it to use in the fall of
1908.

TABLE 1

Offenses for Wh ich Persons Have Been
Electrocuted in the Commonwealth of Virginia

(October 13, 1908-March 2, 1962)

THE DEATH PENALTY

TWENTIETH CENTURY

IN THE

38

twenty persons are usually present to
view the act, including six to twelve
"official" state witnesses, prison
officials, guards, a chaplain, and an
executioner (whose name is withheld).
By arrangement with the Virginia
Electric and Power Company, the state
is assessed a service charge of five dollars
for connecting special wires which carry
current to the "death house."

This same procedure has been utilized
for over half a century to execute 236
persons for various crimes, as indicated
in Table 1. Of the 236 persons receiving
the death penalty, 202 were black and
34 were white. Only one woman has

-~-ever been broughttoLhe electric chair.
Virginia Christian, a black convicted of
murder, was electrocuted on August 16,
1912. Miss Christian claimed to be
seventeen years old, but pol ice officials
estimated that she looked (and probably
was) several years older. In 1916, two
people believed to be the youngest and
oldest persons ever to sit on death row
were both electrocuted. Percy Ellis, age
sixteen, was sentenced to die for murder
committed in Norfolk City; Joe Lee,
convicted of a murder in Caroline
County, insisted he was eighty-three
years old, although prison officials
indicated his actual age to be sixty-eight.
Both Ellis and Lee were black.

Prisoners who received the death
penalty were generally in their early
twenties and thirties. There are no
recorded instances of "malfunctions,"
and only one man has escaped the
electric chair without being granted a
pardon or parole. Joseph "Cocky Joe"
Robinson, a black convicted of murder
and sentenced to the electric chair in
May 1954, hung himself with the bed
sheet in his cell ninety minutes before
his scheduled execution.

Prior to Virginia's last electrocution
on March 2, 1962, prison officials
became alarmed that the electric chair,
once considered to be "elegant," was no

-tanger-an ---adequate-----mea-rrs----of
administering the death penalty. The
increasing possibility of malfunction
over the fifty-four year period of usage
prompted a request to the state's capital
outlay study commission to appropriate
$15,000 for modernization of the
apparatus. No action was taken on the
proposal, however, pending the outcome
of a number of U.S. Supreme Court
cases seeking to abolish the death
penalty as a form of "cruel and unusual
punishment" in violation of the Eighth
Amendment to the Constitution. A stay
of execution was gr.anted to Virgin ia's
twelve death row inmates (and two on
route to it) whose fate depended upon

Henry Smith, a black convicted
rapist, holds the dubious recognition of
being the first person to be electrocuted
in Virginia. His execution took place on
October 13, 1908, when the new
electric chair was barely out of its
packings. Since then, all executions in
the Commonwealth have been carried
out in the electric chair at Virginia State
Penitentiary in Richmond. Under state
law, no details of the electrocution may
be publicized. However, approximately

Offense

Murder

Rape
A ttemp ted Rape
Rape and Robbery
Highway Robbery and

Attempted Rape
Highway Robbery
Robbery

Total

Number of

Persons Electrocuted

176
40
13

1

1
1
4

236

3Carl Shires, "Electric Chair, After 232

Executions, Loses 'Elegance'," Richmond

News-Leader, March 8, 1961, p. 14.

SOU RCE: Adapted from an unpubl ished report, Information Office, Department of Welfare and
Institutions, Commonwealth of Virginia, Richmond, December 28, 1973.



both the Supreme Court's decision and
the Commonwealth's reaction to it.

Those favoring abol ition of the death
penalty prematurely rejoiced over the
June 1972 Supreme Court decision in
Furman v. Georgia, believing that the
631 men then assigned to "Death
Rows" throughout the nation (and
future prisoners who might follow them)

were spared the most extreme penalty
for their crimes. In a five to four
decision, the Supreme Court vacated the
death sentences, but did not reverse the
convictions of the current death row
occupants. In a conglomerate report of
230 pages, each of the nine justices
wrote a separate legal opinion, followed
by a tenth per curiam opinion by the
five-man majority. The majority report
emphasized three inherent difficulties in
current state appl ications of the death
penalty: (1) the death penalty had been
inflicted in an arbitrary and irrational
manner; (2) juries maintained excessive
discretion in determining whether a life
sentence or the death penalty would be
imposed for certain criminal offenses;
and (3) poor and black defendents were
its primary, disproportionate recipients.
Only two justices, William J. Brennan,
Jr. and Thurgood Marshall, asserted that
the death penalty was unconstitutional.
The three other -majority justices
indicated that the arbitrary application
of the death penalty, not the penalty
per se, was an unconstitutional violation
of the Eighth Amendment's provision
against "cruel and unusual
punishment."4

AFTERMATH OF THE FURMAN

DECISION: VIRGINIA DECIDES

Public opinion appears to be solidly
in favor of retaining the death penalty
as evidenced by state legislative reactions
following the Furman decision. Since
June 1972, "21 states have reenacted
capital punishment statutes and 14
others are expected to do so by
mid-1974."5 In California, the state's

4Furman v. Georgia, Jackson v. Georgia,

and Branch v. Texas, 408 U.S. 238 (1972).

5"Capital Pu nishment, 1973: Just as Cruel

and More Usual Than Ever ," 3 Juris Doctor

12 (December 1973).
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supreme court banned the death penalty
as cruel and unusual pun ishment prior
to the Furman decision, but by a margin
greater than two to one voters approved
a constitutional amendment in
November 1972 to reinstate it. By
mid-November 1973, thirty-five inmates
across the nation had already been
committed to death row, one of whom
was convicted by a Virginia court of
first-degree murder. Whether the death
sentence can be imposed and
subsequently carried out is a question
which can only be determined by the
General Assembly.

In his first address to a joint session
of the 1974 General Assembly,
Governor Mills E. Godwin declared
resumption of the death penalty to be
high on his list of legislative priorities.
Governor Godwin indicated that the
jury should have the "option" to impose
the death sentence under three
circumstances: (1) conviction for murder
of a law enforcement officer in the line
of duty; (2) conviction of murder in
connection with rape and/or arson; and
(3) a second conviction for first-degree
murder. By suggesting that the death
penalty be "optional" under these
circumstances, Governor Godwin's
proposal appears to contradict the
Supreme Court's ruling in the Furman
case, which cited jury discretion as being
potentially discriminatory. Despite the
ambiguity of the high court's ruling, the
majority opin ion strongly impl ied that a
state's capital punishment statute would
be constitutional on Iy if death were the
mandatory penalty for certain crimes or
if imposed on the basis of objective
standards.

Under the recommendations of the
Virginia Code Commission released in
January 1974, the crimes for which the
death penalty would be imposed exceed
those enumerated by Governor Godwin.
In its report to the General Assembly,
the Commission recommended that
mandatory capital punishment be
inflicted upon prisoners convicted of
class-one felonies, such as murder by
extreme torture or in connection with
rape and/or abduction, homicide by
convicts, aggravated rape, and treason.
Other crimes, such as first-degree
murder, robbery, and rape, would be
considered class-two felonies subject to

punishments ranging from twenty years
to life imprisonment.

Two members of the Code
Commission, senators Frederick T. Gray
of Chesterfield and J. Harry Michael, Jr.
of Charlottesville, introduced bills in the
Virginia Senate which parallel the
Godwin proposal but would add the
crimes of sexually molesting a child
under the age of seven and murder by
starvation and torture to the list of
offenses punishable by death. A bill
sponsored by Senator A. Joseph Canada,
Jr. and co-signed by four other senators
would further extend the roster of death
penalty crimes to include the killing of a
witness subpoenaed to testify in a tria(
or an on-duty police or penal officer, in
addition to murder in connection with
piracy of an airplane or train, arson,
kidnapping, rape, or sexually molesting a

child under fourteen years old. In the
House, delegates Stafford and Ragsdale
proposed that an investigation of a
person convicted of first-degree murder
be made to determi ne if he previously
had been convicted of first-degree
murder in Virginia or in another state.
Persons gu ilty of first-degree murder for
the second time (provided the offense
was not connected with the current
conviction) would receive a mandatory
death sentence, as well as a first
offender who murdered a law
enforcement officer acting in his official
capacity.

A recent report by a study group of
the State Crime Commission has
confronted the General Assembly with
sharply conflicting views on capital
punishment. The capital punishment
advisory committee, under the
chairmanship of Delegate A. L. Philpott
of Bassett, fi led both a majority and
minority report reflecting sharp
differences of opinion among the
twenty-two legislators, attorneys,
clergymen, and public members. The
unsigned majority opinion emphasized
that a legislative decision to reinstate the
death penalty might be both unwise and
counter-productive. This contradicted
Governor Godwin's belief that the death
penalty serves as a deterrent to criminal
offenders, and instead contended that
statistics between states wh ich do and
those wh ich do not have the death
penalty do not reveal a link between the
death penalty and the prevention of
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serious criminal acts. The study group's
majority report emphasized that the
three primary reasons for reinstating the
death sentence - retribution towards
the criminal, deterrence of potential
criminals, and prevention of repetitive
criminal acts by convicts - would not
offset the brutalizing effect of the death
penalty and the latent possibility of its
imposition on innocent people. In lieu
of severe penalties, the majority writing
recommended that the General
Assembly strive towards a more cohesive
and effective parole system. On the
other hand, the minority report, also
unsigned, cited testimonial evidence at
public hearings conducted by the study
group which revealed that while clergy
of all faiths opposed the resumption of
the death sentence, a substantial number
of others who testified did support
reestablishment of the death penalty in
Virginia.

Public sentiment appears to favor the
"modified resurrection" of, the death
penalty in Virginia, although the
majority report of the capital
punishment advisory committee lends
credible evidence in support of its
abolition. Since judges of our state's
judicial system do not enact the laws

under which they determine the guilt or
innocence of the accused or prescribe
the penalty for his crime, the sole
responsibility for reenacting or
abolishing the death penalty in Virginia
rests in the hands of the General
Assembly. It is the only governmental
branch which can ascertain whether the
death sentence, as the most severe and
irreversible penalty for criminal offenses,
should be buried in the pages of the
Commonwealth's penal history or
reinstated under the guidelines of the
June 1972 Supreme Court ruling.

Should the legislature ban the death
penalty, prisoners need no longer fear
the long wait on "Dea Row" and the
dreaded walk to the el~ctric chair.
However, should the General Assembly
support the resumption of capital
punishment, it must be prepared to
enact a mandatory death sentence for a
small number of narrowly defined
crimes considered most serious by the
majority of members. Of the offenses
for which state prisoners have been
previously executed, only murder under
certain circumstances stands foremost in
the proposals to the General Assembly
of crimes deemed worthy of the death
sentence. The fact that, apart from cases

involving murder as well, none of the
death penalty proposals lists the crimes
of rape and attempted rape, for which
over fifty black men were placed in the
electric chair in Richmond, may well
reflect a sobering effect which the
Supreme Court's decision has had on the
state. If the death penalty is made the
mandatory sentence for commission of a
certain crime, then the penalty must be
imposed irrespective of the race, sex, or
socio-economic status of the accused.
The effect of the criminal act, not the
intent or the characteristics of the
criminal, must determine the charge on
which the accused is brought to trial.
Th-e--nrir and imparttal admini"straUorr O'

justice must defy discriminatory
tendencies. If the General Assembly
truly believes that all men and all major
crimes are "created" equal, it should see
no difference between the death penalty
for a black man who murders a white
policeman and a white man who kills a
black patrolman. However, if the latter
is considered to be any less a crime than
the former, the Commonwealth may not
yet be ready seriously to consider
imposing a mandatory death penalty.
There is no room for prejudice on Death
Row.

Note: With the July 1974 issue the News Letter resumes publication on a twelve month basis.
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