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At a time when environmental
concern has already emerged as an issue
of national importance and when the
environmental ethic is fast becoming
firmly imbedded in the American
conscience, it seems appropriate to
consider state and local policies in
Virginia bearing on land use. As others
have noted, intelligent land use planning
and management can and shou Id be a
singularly important factor in preserving
and enhancing the environment,
encouraging beneficial economic
development, and maintaining conditions
capable of improving the quality of life.
The evolution of public policy
regarding land use reflects changes in the
way we concel e of "land," changes so
profound as to be properly termed a
"qu iet revolution." Throughout most of
our history, land has been viewed as just
another commodity, to be bought, sold,
and consumed at the whim of the
market. Only recently have we begun to
recogn ize that it is in fact one of our
most precious-and
increasingly
scarce-resou rces.
Both our history and our political
institutions have shaped public policy
regarding land and its uses. The earliest
English efforts to colonize America were
organized primarily by speculative real
estate companies with a seemingly
endless supply of land to sell to English
investors or potential settlers. By the
time the present American political
system came into existence, it had been

firmly established that the individual
landowner held the entire property
interest, with a right of use and abuse
virtually unrestricted except for the legal
doctrine of nu isance and the indirect
effects of governmental tax policies.
Furthermore, the federal system ensured
that once land had passed into private
ownership in the various states the
national government had no direct
jurisdiction over its uses. Any direct
control of land use thus would have to
come from state governments and their
local subdivisions.
Efforts to invoke this state authority
were sometimes made in the latter part
of the n ineteenth century, as, for
exa m p Ie, with the western laws
prohibiting ownership of land by aliens
(measures aimed principally at Japanese
and Chinese farmers), or with the
populist efforts to prohibit corporate
ownership of land. However, the first
major breach in the notion of the
absolute rights of landowners came in
the first quarter of the twentieth
centu ry with the development of
municipal zoning ordinances dividing
real estate into districts which permitted
some uses and excluded others. This
system of "zoning" operated primarily
to protect property interests by
preventing certain uses of land that
would lower the value of adjacent
property. In the landmark case of
Village of Ambler v. Euclid in 1926, the
U.S. Supreme Court upheld the legality
of zoning by ruling that states are the
legal repository of the police power and
that an enabl ing act for zon ing grants a
municipality the power to regulate the

height, area, and use of buildings, and
the use of land. In exercising this power,
however, the regu lations must have a
substantial relation to the health, safety,
morals, comfort, convenience, and
welfare of the community.
Once the constitutional issue was
settled, zoning to regulate land use
became widespread in urban areas. Its
spread was hastened by the pu bl ication
in 1927 of a IIStandard Zoning Enabling
Act" by the U.S. Department of
Commerce. The V irginia General
Assembly passed such an enabling act
that same year and modified it slightly
in 1938 to grant local governments the
power to regu late land use through local
zoning ordinances. Since that time, the
basic zoning techniques have remained
the same, despite increases in the
number and kind of zones. Though still
within that framework, there has been a
trend in recent years toward planned
unit developments which allow for a
relaxation of restrictions and mixing of
compatible land uses according to an
overall plan of performance standards.
Without denying the many positive
achievements of zoning by local
governments, we can safely say that it
falls short of meeting contemporary
needs
and
problems. Growing
dissatisfaction with existing land use
controls has led to a move to reorient
and to revital ize local policies and to
expand significantly the role of the state
and
national governments in land
resource planning and management. The
main thrust behind this movement has
been
concern with ecological and
environmental problems, but it should
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not be fo rgotten that there are
"complex sources" such as shopping
econom ic and social factors involved as
centers, sports complexes and other
well.
large developments where the
The general dimensions of th is
automobile exhaust emissions from the
concern can be seen in recent
traffic generated by such projects might
developments involving a number of
cause a significant deterioration in the
states as well
as the national
quality of air in the area.
government. The only state to assume
But what may ultimately prove to be
comprehensive statewide zoning
the most sign ificant action at the
responsibility is Hawaii, which granted
national
level involves efforts in
such power to a nine-menber State Land
Congress to stimulate comprehensive
Use Commission in 1961. Maine has
land use planning. Senate Bill 268,
c hose n to exercise exclusive state
entitled the Land Use Policy and
control over developments of more than
P Iann in g Ass istance Act, proposes
twenty acres. Vermont and Colorado
$1.066 billion in federal grants-in-aid
have adopted a comprehensive land use
over an eight-year period to those states
policy to be implemented by districts or
(and Indian tribes) adopting land use
the localities under state guidelines
policies that conform to the guidelines
according to an overall land use plan.
set fort h in the federal statute.
--Gatti-efn\a--tt---conehtctffig--- -a series- - of --I ntro-duceet-- by -Democranc- Senator
studies to determine critical land use
Henry Jackson of Washington, S. 268
areas which will eventually be regulated
was passed by the Senate in June 1973
by state guidel ines implemented
by an overwhelm-ing 64-21 vote. Its fate
primarily at the local level. Several states
in the House of Representatives \s
have adopted stringent regu lations for
difficult to predict (the Senate passed a
specific functional land use areas such as
similar measure in 1972 which the
shore lines and flood plains in the case
House never acted upon), but it seems
of Wisconsin and wetlands in the case of
quite likely that sometime in the near
Massachusetts. Finally, F lorida will
future there will be far-reaching national
exercise a limited degree of control over
legislation on land use.
growth and development in that state
through regulation by the Division of
CURRENT VIRGINIA PRACTICES
State Planning in specific areas of
A basic state land use policy has
concern designated by the Governor and
already been adopted by the citizens of
his cabinet. F lorida, however, is most
Virginia in Article XI, Section 1 of the
distingu ished for the passage of a
1971 Constitution which states that " . ..
referendum approving the issuance of
it shall be the Commonwealth's policy to
$240 million of bonds to purchase land
protect its atmosphere, lands and waters
where it becomes necessary to halt or
from pollution, impairment or
severely limit development, and for
destruction, for the benefit, enjoyment,
being the first state to adopt the
a nd welfare of the people of the
American Law Institute's model state
Commonwealth." Rather than being the
land development program for regulating
foundation_ for logically derived
areas of critical state concern and
deve-\o·pments of region-a-r'm-pact.
implementing statutes and administrative
regulations, however, that constitutional
E qua II y portentous developments
mandate instead has been su perimposed
have been taking place at the national
on a previously existing assortment of
level. The National Environmental Policy
diverse and often unrelated policies.
Act of 1969 is already having a major
T hough the resu It is a lack of
effect on planning at all levels as a result
comprehensiveness and coherence, it is
of the
requirement that an
clear that matters wou Id be far worse
environmental impact statement (which
were it not for the existing controls.
includes land use consequences) must be
A review of the present situation
su b m i tted before projects of the
must begin with the recognition that the
national government, or state and local
General Assembly has delegated most of
projects utilizing federal funds, can be
the responsibility for the regu lation of
approved. The role of the U.S.
land use to local governments. There are
Environmental Protection Agency has
several dimensions to such regulation,
been further strengthened by the 1973
but probably the three most revealing
decision of the U.S. Court of Appeals
are zoning, subdivision control, and
for the District of Columbia which
comprehensive planning. The Virginia
resulted in E.P.A. requiring that each
Code outlines the manner in which these
state air quality control board (in
three fu nctions are to be carried out by
Virginia, the Air Pollution Control
local governments. By adopting a zoning
Board)
issue a permit prior to
ordinance, the governing body of any
commencement of
construction on
h

county or municipality may divide the
territory under its jurisdiction into
appropriate districts and regu late the
following: the use of land and buildings
for agricultural, commercial, industrial,
residential, flood plain, and other
specific uses; the location, dimensions,
construction, alteration, maintenance,
and rem 0 val 0 f
st rue t u res; the
excavation or mining of natural
resources;
and uses affecting
sedimentation and soil erosion from
nonagricu Itural lands. The governing
body may also adopt an ordinance
regulating subdivisions in sufficient
detail to ensure orderly development of
the area; the coordination of streets; and
adequate provisions for drainage and
flood control, light and air, and storm
- and--sanitarv ·sewetS;'---as -~well as~ other-utilities. Additionally, once a local
plann ing comm ission is formed, that
body is directed to prepare a
comprehensive plan for the physical
development of the territory within its
jurisdiction. However, the plan must be
approved by the local governing body,
and thus the commission has simply an
advisory function, though the location,
character, and extent of public facilities
must be reviewed in light of an existing
comprehensive plan. Clearly a serious
weakness exists in that a local ity's
zoning may have little relationship to
the comprehensive plan; and in fact,
there is no requ irement that the zon ing
be based on a comprehensive plan at all.
While it is impossible here to evaluate
the qual ity of land use decisions being
made, we can at least consider the
extent to which local governments
attempt to use the powers delegated to
them. With respect to zoning (often
misused and abused buts~i" an a!tempt
to provide some direction to land use),
it appears that every city in Virginia has
enacted a zoning ordinance. However,
fewer than half of the counties and
towns have such ordinances, and those
that do exist are not always effectively
administered. The spotty nature of
county and town zoning is particularly
sign ificant because it offers an escape
route for entrepreneurs who may use
the land in ways harmfu I to the
environment. The record with respect to
comprehensive plann ing is even more
dis con c er tin g, for a p pro x i m ate Iy
two-th irds of the counties, three-fourths
of the towns, and one-third of the cities
do not have a comprehensive plan.
Parenthetically, it might be noted that
seven counties and eight cities have
zon ing without a comprehensive plan.
Though only one city has failed to
adopt a subdivision control ordinance,
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about one-fourth of the counties and
two-th irds of the towns have not yet
done so.'
The limited perspective held by local
go vern men t s has af for d ed I i ttIe
protection for the broader reg ional,
state, and national values to be served
by land use controls. Local economic
pressures such as dependence on
property taxes and efforts to improve
employment opportunities often have
spurred the development of natural
resources in ways detrimental to the
en v ironment. Fragmentation of the
zoning power often has led to illogical
and wastefu I patterns of land usage
unrelated to the natural characteristics
of the land, current and long-range
needs of a region as a whole, or the
financial abilities of the various
governmental units to provide adequate
traffic facilities, schools, water supplies,
waste and sewage disposal, and parks.
Resulting problems include leapfrogging
subdivisions, misplaced shopping centers,
confl icting industria' uses, traffic
congestion, air pollution, and stagnating
areas. Furthermore, large-lot zon ing
requirements in suburban areas have
discriminated economically against the
poor, and minorities in particular, by
locking them into core city areas due to
the lack of low and moderate income
housing elsewhere.
These shortcomings in local control
of land use on occasion have led local
governments to seek new approaches to
the problem. One example of an
innovative response came earl ier th is
year when Fairfax County adopted an
ordinance establishing a land bank fund
and appropriating $2 mill ion to purchase
land in what the board of supervisors
termed "strategica\\y located sites."
Such land will eventually be resold to
developers, but on Iy if they agree to
rigid deed convenants imposed by the
county. However, the more common
resu It of dissatisfaction with local land
use control has been increased pressure
on the state and national governments
to expand their role.
STATE POLICIES
LAND USE

BEARING

ON

As was noted at an earlier point, the
Commonwealth over the years has
enacted a variety of statutes touch ing on
particu lar facets of land use. 0 ne of the
most ambitious of these statutes requ ires
the Division of State Planning and
1. Commonwealth of Virginia, Division of
State Planning and Community Affairs, 'Status

Community Affairs to develop a master
plan for the state which is to
incorporate "projections and
developments pertaining to population,
transportation, commerce, agricu Iture,
resources and land use."2 Up to now,
however, little or no effort has been
made to complete such a plan or to
ma ke a com prehensive land use
inventory.
One of the most basic tools available
for determining appropriate land uses
for various kinds of property is a soil
and mapping survey, yet thus far only
slightly more than one-third of Virginia
has been covered. The General Assembly
in 1972 declared as state policy the
acceleration of this program, including
the preparation of a master plan, with
the goal of completion by 1990.
In 1971 the General Assembly passed
the Special Real Estate Taxation Law
which enables localities to tax certain
types of land such as agricultural,
horticu Itural, forestry, and open space,
according to their present use rather
than at fair market value. Included in
the act was a tax rollback provision
covering the previous five years and
effective when such land is sold and no
Ion ger qua I i fie d for t ax rei ief.
Considerable difficulties have been
encountered in developing the state
guidelines, however, and by August 1,
1973, only four local ities had adopted
the program.
In response to a report that ind icated
the Commonwealth's pine timber was
being cut 15 percent faster than it was
being grown, the 1971 General
Assembly passed the Reforestation of
Timberlands Act to assist landowners in
reforesting idle and unproductive acreage
by offer i ng incentives in money,
equ ipment, and forestry experience to
be financed through a self-imposed tax
on the pine-using forestry industry and
matched by the public with an equal
amount from the state treasury.
As authorized by the 1966 Virginia
Open-Space Land Act, the state may
acq u ire a scenic easement which
provides it with a legal property interest
in an owner's land and thereby limits
the uses of such land. The act
authorized the acquisition of "any
interest or rights in real property" which
"will provide a means for the
preservation or provision of permanent
open-space land."
Recognizing that continued draining,
dredging, filling, and development in
coastal wetland areas would destroy
dependent shellfish, marine life, and

of Local Planning in Virgi nia (R ichmond: The
Author, January 1973).

2. Code, sec. 2.1 -63.3.

waterfowl, the 1972 General Assembly
passed the Wetlands Act authorizing a
locality to establish a board to
determine the use of wetlands within its
jurisdiction. The actions of such boards
are subject to review by a state agency,
the
V irginia Marine Resources
Commission, which also has jurisdiction
over wetlands for which no local board
has been established.
Another land use of concern in the
Co m monwealth is surface or strip
mining operations which often leave
unsightly scars on the landscape and
resu It in water pollution. Most of the
coal veins in Southwest Virginia are of a
low sulfur content which is in increasing
demand due to stricter air pollution
control laws. State laws enacted in 1966
and 1968 required strip m\n\ng
operators to submit a reclamation plan
and to post bond before engaging in
such activity. Additional legislation
adopted in 1972 increased permit fees
and authorized the Department of
Conservation
and
Economic
Development to set up stricter
reg u Iat ion son new strip min ing
o perat ions. A
V irgi n ia Advisory
Legislative Council (VALC) study on
reclamation of surface and deep mines is
schedu led for completion in late 1973.
Still another factor in overall land use
planning is the problem of soil erosion
and sedimentation. The state attempted
as early as 1938 to provide a remedy for
such ills by authorizing the formation of
soil conservation districts. This authority
was never utilized, however, and only a
handfu I of localities have moved on
their own initiative to solve the
problem. Accordingly, the 1973 General
Assembly amended the Soil and Water
Conservation 0 istrict Law to requ ire a
mandatory program conforming to state
guidelines in each jurisdiction by
January 1976 either by the local
government or through a conservation
district.
A Ithough these and other statutes
address a number of the land use
problems in Virginia, they by no means
constitute a comprehensive policy. There
are a large number of additional land
use problem areas in Virginia which
cannot be dealt with in any detail here,
but which must be considered in
devising an overall policy. Such areas
include the loss of prime agricultural
land, the tremendous im pact on land
development of extending sewer trunk
lines, the capacity of sewage treatment
facilities, and the location of
transportation networks, particularly
highways; the continued unregulated
d eve lopment of "flood plains" or
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low-lying areas adjacent to normal
channels of water flow which has
recently resulted in severe property
damage and even loss of human life; the
pro Iiferation of private recreational
developments and second-home sites
which often spoil the natural beauty of
an area; and the location of power plant
sites with accompanying smokestacks,
unsightly transmission lines, and thermal
discharges.
A slowly growing awareness of these
problems is evident at the level of state
government. In an effort to establish a
more comprehensive approach to
Virginia's land resources, State Secretary
of Commerce and Resources, Maurice B.
Rowe,
recently
announced
the
appointment of a task force of
personnel from at least six state
agencies. The group will seek to
ooordinate more effeetive(y lana use
decisions of the various authorities
represented.
A land use task force report of the
Governor's Council on the Environment
in 1971 served as the catalyst for
concern at the state level. Legislation
incorporating the task force's
recommendations to establish an explicit
state land policy and to assign
ad min istrative responsibility for its
implementation was introduced in the
1972 General Assembly. The proposal
was modified substantially, but
eventually resu Ited in a study of critical
environmental areas by the Division of
State Planning and Community Affairs.
This study, which was completed in
December 1972, included a designation
of 134 critical geographical areas and a
recommendation for legislation providing
for a shared responsibility among local
governments, planning district
commissions, and state government in

protecting these areas.
In a separate, but related
development, the 1972 Assembly also
commissioned a Virginia Advisory
Legislative Council study of land use
policies, economic growth, and changing
population patterns in the
Commonwealth. Among other things
included in the very comprehensive
legislative charge, the Council was
directed to consider the most
appropriate means and policies for the
state and its political subdivisions to
follow in promoting the wisest and most
beneficial use and development of all
types of land. Headed by Delegate D.
French Slaughter of Culpeper, the study
commission held four public hearings
across the state in the fall of 1972 and
employed as a consu Itant Fred
Bosselman of Chicago, one of the
nation's leading authorities en land use.
Unquestionably the VALC
recommendations wh ich will be
forthcoming in late 1973 will be of
great value in the state's future efforts
to shape an effective land use policy.
PROSPECTS FOR THE FUTURE

Although Virginia is now in the
process of reevaluating its patchwork
arrangement of land use policies, a
tremendous amount of work clearly is
needed. Most important perhaps is an
early determination of the types of land
use decisions to be made at each
level-local, regional, and state. The state
must determ ine the appropriate areas for
the exercise of its regu lation and
gu idance so that it will avoid diffusing
its power too widely. A major effort
must then be made to establish a sound
and explicit state land use policy,
designate an appropriate state agency,
and grant that agency adequate authority

to implement the policy effectively.
Since an important issue in any land
regulatory system is the extent to which
the use of land may be restricted
without violating constitutional rights, a
nu mber of precautionary measures
should be taken. Those who draft land
use regulations should make a thorough
analysis of the impact of various types
of activities on the environment. Further
exploration is needed to provide a sound
basis for comparing benefits created by
a regu latory program with the losses
caused by restrictions on land use. In
addition, provision should be made in
certain cases for government to
implement its policies either by outright
purchase or by the acquisition of a
lesser interest in the land such as
development rights or easements. In any
event, there will definitely be cases
where it will be necessary to rna e
public expenditures to ensure beneficial
land uses for the public, so citizens will
have an opportunity to demonstrate
their commitment in this field through
supporting additional tax measures.
A massive education program will be
required to inform the public about the
extent of the inadequacies of ex isting
land use policies as well as the benefits
of a comprehensive policy. At the same
time a way must be found to balance
the freedom of a landowner to use his
property with the need to prevent the
further deterioration of our
environment. It is imperative that we
begin to view land as a prime resource
as well as a commodity. The future
efforts of the state must be directed to
ach ieving both econom ic progress and
improvement in the quality of life for
all citizens of the Commonwealth.
Anything less is a betrayal of our own
and future generations.
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