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Starting quite early in Virginia history,
SGme experiments in transplanting
English local governmental institutions
succeeded, while others suffered almost
spectacular failures. Despite the vigorous
efforts of scholars, the development of
local government in the colonial period
remains obscure in some respects. One
can chart, nevertheless, major trends in
the organization and powers of local
government in this period and can suggest
factors assoc iated with those trends. 1

Primarily to lay a basis for understanding
provisions concerning local government in
the early Virginia constitutions, this
article offers a brief account of those
trends.

The charters, granted to the Virginia
Company in 1606 and thereafter, formed
the basis for the government of the
colony until Virginia became a royal
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colony in 1624, but made no mention of
local government_ However, the English
government, the Virginia Company, and
the colonists doubtless envisioned
eventually transplanting English
institutions.

The settlers did form clusters of popu
lation, and the term "town" designated
several such areas, notably Jamestown.
The town as known in England, however,
did not exist. The colonists also imported
the ancient English hundred, which in
Virginia apparently meant only a terri
torial unit. Confusion is compounded by
accounts that in 1618 the colony was
divided into four great "corporations,"
which were divided into boroughs, which,
in turn, included the hundred, town, and
plantation. Whatever the real mean ing of
these terms, the geographic and economic
setting of the colony clearly worked
against any wholesale importation of Eng
lish local government, and local govern
ment in the early years existed only in a
most primitive fash ion.

THE COUNTY AND THE PARISH

The eight shires, created by a land
mark act of the General Assembly in
1634, were modeled after the English
shire and brought an institution that
would be adapted successfully to the Vir
ginia experience and would evolve into
the preemi nent local governmental unit
and the major area for representation in
the Assembly.2 Given the growth and dis
persion of population and a developing

2. 1 Hening Statutes 224 (1634).

tobacco economy in the colony, the
sh ire, soon called the county, represented
a logical choice. Creation of the shires
also was the culmination of provisions for
the administration of justice, which had
been decentralized through the establish
ment of monthly courts for various areas
as population spread pway from James
town.

The shires, which were to be governed
as in England, received a crude organiza
tional scheme from which county govern
ment wou Id grow. In add ition to increas
ing the judicial jurisdiction of the com
missioners, the 1634 act required the ap
pointment of military lieutenants and
sheriffs, and sergeants and bailiffs where
needed.

The importance of the county in
creased as the number of counties grew
and as the courts became firmly estab
lished. Not only did their judicial juris
diction expand, but also the county
courts-a name they soon acquired and
possessed for centuries-became the coun
ty governing bodies in which legislative,
executive, and judicial powers were
mingled. The members of the court came
to be called justices of the peace and be
came self-perpetuating by virtue of their
making nominations for filling vacancies.
Appointment by the governor apparently
became largely a formality.

The monthly meetings of the county
courts grew into a deeply imbedded cus
tom. People gathered to transact business,
socialize, and have disputes settled. Many
Virginians developed a passionate at.tach
ment to the monthly court days, and
activities su rrounding the court sessions
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became widely lauded.
Although the justices were not re

qu ired to be lawyers, repeated assertions
appear that the county courts were com
posed of wise and able men. That the jus
tices did not receive fees also became
widely praised, but this situation did not
develop until the Assembly admonished
justices for charging' excessive fees. A
cursory examination of the early laws suf
ficiently dispels romantic notions that the
courts always worked as well as their

devotees later claimed. Occasionally the
Assembly scolded the courts for various
reasons, including raising factions in the
counties and not attending court, and re
peatedly passed laws requiring the courts
to perform various functions.

The county became a unit of local gov
ernment and also a vehicle for the admin
istration of colonial policy. Then as now,
colonial, or state, and local functions
tended to blend and proved difficult to
separate precisely. The Assembly, for ex
ample, very early began requiring the
county courts to take care of matters
such as I.aying out roads, insuring the con
struction of tobacco warehouses, approv
ing the establishment of taverns, and
supervising the practice of physicians.

Two basic local powers granted the
county courts were those of taxation and
enactment of local ordinances to meet
local needs. The courts made the assess
ment and levy upon persons, rather than
land, and devoted the revenues to various
purposes such as building courthouses
and jails. The general local ordinance
making power first appeared in a grant of
authority to counties and parishes to
make laws for themselves because general
laws could not cover all local matters.3

Although these local laws apparently
were to be approved by a majority of vot
ing inhabitants, whether th is provision
actually worked is unclear. In any case,
the county court later did exercise the
power.

The sheriff and the clerk became high
ly important county officials. Appointed
by the governor, the sheriff served not
only as a law enforcement officer, but
also as a kind of executive officer of the
county court. In addition, he oversaw the
conduct of elections and served as tax
collector and treasurer; and throughout
the colonial period the Assembly often
prodded the sheriff to stay honest in per
forming his financial duties. The office of
sheriff came to be rotated among mem-

3. 2 Heni ng StatliliES 171 (1662).
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bers of the county courts. The clerk
served as the county court's recording
officer, a position to which accrued lucra
tive fees, and had other administrative
duties. At first selected by the governor
and then by the county courts, the clerk
came to be appointed by the colonial sec
retary. With a self-perpetuating governing
body and appointive officers, county gov
ernment in colonial Virginia offered
scarcely any opportunity for popular par
ticipation in local government.

Multiple office holding often occurred.
A justice acting as sheriff held two polit
ically important offices simultaneously
and certainly was not serving without
compensation. Moreover, since county
court justices, but not sheriffs, could hold
membership in the House of Burgesses,
the opportunity for amassing political
strength was enormous indeed. In time
the county courts also were able to
recommend themselves for the highest
offices in the militia.

The parish, another unit of local gov
ernment, combined religious and civil
functions and was centered upon the
local church~ Parishes could be subordi
nate areas of counties, or a small county
might contain only one parish. Similar to
the contemporary English parish, the Vir
ginia parish did not acquire as many civil
powers. The vestry, the governing body,
was popularly elected at first, but eventu
ally became self-perpetuating. Thus, in
parish government popular participation
did exist for a time. These vestries, more
over, have been viewed as staunch defend
ers of rights of independent action in
local administration. The main civil func
tion of the vestry was to care for the
poor, which actually included a religious
element. To support their duties, the ves
try levied a parish tax.

One thrust of Bacon's Rebellion in
1676 and the accompanying brief control
of the Assembly was an attempt to re
form local government and to expand
popular participation and control. One
statute, for example, imposed a fine upon
county officials who extracted excessive
fees, and enunciated the right of county
courts to appoint and displace clerks at
their pleasure. Noting abuses by the coun
ty courts in laying the county levy,
another statute required the popular elec
tion of representatives from parishes to
sit with the courts in making the levy and
enacting bylaws. Citing the grievously
long tenure of vestries, still another law
required the popular election of vestries

for three-year terms.4 Although the next
Assembly repealed Bacon's Laws, it did
reenact some of them and provided for
popularly elected representatives to vote
with the vestry in laying the parish levy.
In 1679, noting the necessity for counties
to make local laws, the Assembly re
quired the election in each parish of two
men to sit with the county court and to
have equal votes in making bylaws.5 Al
though it is doubtful that the statutes
went into operation, the latter act, and
the 1662 legislation relating to local laws,
reveal early statutory recognition of the
necessity for legislative authority at the
local level.

In the eighteenth century the pattern
of county government solidified, and the
vol ume of its business grew as society be
came more complex. Self-perpetuating
county courts and vestries became estab
lished practice. Especially in the Tide
water area the plantation aristocracy
dominated the courts, but little oli
garchies were not confined to that region.
In many counties the official apparatus
consisted of an interlocking directorate,
where the same man, for instance, could
serve as justice, vestryman, trustee of a
town, and high militia officer.

MUNICIPAL DEVELOPMENT

The emergence of towns in the colo
nial period took place in two phases. The
first period consisted of attempts to cre
ate towns by general legislation; and the
second, of the establ ishment of towns by
special acts. Virginia's geography, her
plantation economy, a long lack of a
strong mercantile class, and vacillation by
the English government all contributed to
the failure of the general town acts and to
the slow development of municipalities.

Through several major pieces of legisla
tion the Assembly tried from 1655 to
1705 to call towns into existence.6 An
act of 1655 required one or two places in
each county to be designated as centers
for conduct of all trade. The absence of
storage facilities and problems relating to
the transportation of products to these
areas rendered the act unworkable. In

4. 2 Hening Statutes 353, 356, and 357

(1676).

5. 2 Hen ing Statutes 396 (1676-7), 441

(1679).

6. 1 Heni ng Statutes 412 (1655); 2 Hening

Statutes 172 (1662), 471 (1680); and 3 Hen ing

~53 (1691),404 (1705). --



1662, acting at the behest of the English
government, which continued to want a
thriving colonial capital, the Assembly at
tempted to breathe life into the mori
bund Jamestown by commanding each
county in the colony to build a house in
Jamestown and required the creation of
four additional towns in succeeding years
on the principal rivers. This act neither
succeeded in making Jamestown flourish
nor resulted in new towns.

At the request of the English govern
ment, the Assembly in 1680 enacted a
law listing towns to be built and requiring
each county to purchase land in order to
\av out \ots and to build warehouses. The
ostensible reason for this act was to help
raise the low price of tobacco by provid
ing storehouses, but some hope probably
existed in Virginia that town develop
ment would stimulate new occupations
and thus decrease reliance upon English
imports. The towns were to be centers for
imports and exports. The act provided in
ducements for tradesmen, including
exemption from the public levy for not
planting tobacco. Not only were the in
centives insufficient, but also the act ob
structed trade: both Virginia planters and
English merchants and tobacco traders
disliked the requirement of trading at cer
tain places rather than at convenient land
ings. The English merchants, moreover,
feared stimulating the growth of a Vir
ginia merchant class. In addition, al
though theoretically confining trade to
certain ports should have enhanced the
ability of the Crown to collect duties, the
English commissioners of the customs as
serted that enforcing the act would en
courage smugg\\ng. The English govern
ment soon suspended the act.

Following the wishes of the English
government, the General Assembly in
1691 enacted a measure for the establish
ment of specified ports of entry for certi
fying all imports and exports in Virginia.

Quite similar to the previous act, this leg
islation, however, emphasized facilitating
the collection of revenues by the Crown.
The Assembly suspended the act the fol
lowing year, but English opposition prob
ably would have led to its nullification in
any case. In a possible indication that the
legislature itself wished to foster town
development, the Assembly in 1699 con
firmed titles to lands purchased under the
provisions of the 1791 legislation.

The English government and mer
chants continued to be interested in the
establishment of ports if storage facH ities
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were available. At the request of the Eng
lish government, the Assembly in 1705
passed the last piece of general legislation
attempting to establish towns. Not only
did this act require most imports and ex
ports· to be cleared at the specified ports,
but also it offered exemptions from tax
ation and Iiberal provisions of self-govern
ment to the inhabitants of the towns. The
English commissioners of the customs,
who had lobbied for an act, opposed this
legislation on grounds that ships should
be permitted to load and unload wherever
convenient although they believed in the
necessity for given places for sh ips to
enter and clear. They charged, moreover,
that the act would encourage .people to
abandon planting tobacco and would
stimulate the development of handicraft
trades, and they disliked granting special
privileges to the inhabitants of towns.
Eventually the act was suspended in Eng
land.

Those proposed special privileges for
town inhabitants illustrate that the As
sembly was willing to provide an impres
sive apparatus of self-government. A town
with at least thirty families would have
popularly elected "benchers" who as a
"body incorporate" would govern the
town. When a town attained sixty fam
ilies, it would elect "brethren assistants"
to act as a common council. This bi
cameral council would levy taxes and
make local ordinances, and the benchers
would constitute a court of hustings.

After 1705 the Assembly turned to es
tablishing towns by special act as needed.
Un inc orporated and headed by self
perpetuating trustees whose duties mainly
concerned the laying out and selling of
lots, these towns were not organized mu
nicipalities. Some of them, as well as
areas established under the town acts,
nevertheless, evolved into modern Vir
ginia cities.

Two muncipalities did appear which
resemble the modern concept of a munic
ipal corporation in terms of having local
powers and an organ izational arrange
ment. The governor incorporated Wil
liamsburg in 1722 with a charter that
spelled out the city's governmental organ
ization and powers in some detail and

would serve as a basic model for future
municipal corporations in Virginia. The
charter created a council whose members,
in contrast to the provisions for popular
election offered in the 1705 ports legisla
tion, were self-perpetuating. The gov
erning body was given a broad grant of

power to make ordinances for local pur
poses. The charter, however, granted a
limited power of local taxation, and Wil
liamsburg only gradually acquired a gen
eral taxing power. Similar to the county
courts, legislative, executive, and judicial
powers were mingled in the Williamsburg
charter, which required the upper branch
of council to hold a court of hustings and
granted the ordinance power to the upper
and lower branches acting collectively. A
close reading of this charter provides evi
dence that Williamsburg would be an
agent of the colonial administration as
well as a unit of local government. In
1736 Norfolk received a charter from the
governor and Assembly incorporating it
as a borough, th is term being used ap
parently to distinguish Norfolk from the
capital city of Williamsburg. The organ
ization and powers given Norfolk closely
resembled the provisions of the Williams
burg charter, and each was permitted to
elect a burgess to the Assembly.

THE CONSTITUTIONS OF 1776 and

1830.

By the beginning of the Revolutionary
War, the county remained the predomi
nant unit of Virginia local government.
The only incorporated municipalities
were Williamsburg and Norfolk; and vari
ous towns, while flourishing, represented
only prototypes of the municipal corpo
ration. Given this pattern, it seems only
logical that the Virginia Constitution
framed and adopted by a convention in
1776 contained provisions relating to
county, but not municipal, government.
Moreover, since amid the turmoil of im
pending revolution the convention's
major purpose was to establish a frame
work of State government, the inclusion
in so austere a document of provisions for
county government underscores its signif
icance.

The 1776 Constitution provided that
the governor, with the advice of the privy
council, would appoint justices of the
peace and, in case of vacancies or in
creases in the numbers of justices, the ap
pointments would be made on the recom
mendation of the county courts. Chang
ing the practice of appointment of clerks
by the colonial secretary, it stated that
the county courts would fill vacancies in
that office. The sheriffs and coroners
would be nominated by the courts and
approved by the governor with the advice
of the privy council. Finally, the 1776



Constitution required the justices to ap
point constables and stated that all fees
of the officials would be regulated by
law. In other sections the Constitution, as
an exception to its stated principle of sep
aration of powers, permitted justices of
the peace to hold membership in the Gen
eral Assembly, and it provided that vacan
;ies in the militia would be filled by gu
bernatorial appointment with the advice
:>f the privy councilor recommendations
from the county courts. Although the
Constitution referred several times to the
county courts, in no place did it actually
require them. Those references, however,
:>bviously presupposed the existence of
the courts. In an intriguing illustration of

__-J.Qecpower oLsiJenu.ustom.,--the_docum.ent
took the courts for granted: in effect it
incorporated them by reference. In strik
ingly brief language the 1776 Constitu
tion thus summarized over a century and
a half of local governmental experience.

In the convention that framed the
1830 Constitution, critics assailed the
county courts, but attention to muncipal
government was notably absent. Invoking
ideas of Thomas Jefferson and their own
convictions, the reformers found the
county courts lacking when tested against
political principles, for example, by vio
Iating the principle of separation of
powers, not adhering to the concept that
power springs from the people, and re
sulting in taxation without representa
tion. They attacked the courts as heredi
tary aristocracies and emphasized abuses
of p ower. The conservatives scorned
"theories," stressed the free and impartial
services of able justices, and praised the
courts as promoting peace. They also gave
special emphasis to opportunities for so-
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cial mingling and civic education on
monthly court days. Proposals for change
ranged from denying constitutional status
to the courts to separating judicial powers
and vesting legislative powers in a govern
ing body with members elected by dis
trict. The county courts, however,
achieved constitutional stature in the
1830 Constitution, which contained es
sentially the same provisions for county
government as the 1776 Constitution and
thus preserved time honored tradition.

PRIMACY OF THE COUNTY

During the colonial period the county
evol ed as the pree inent unit of local
government. The deeply entrenched pat
tern of county government generally con
tinued after the Revolutionary War, a
major change being the formal dissolution
of the vestries that accompanied the dis
establishment of the Church of England
in the 1780s. When the Assembly began
incorporating additional municipalities by
means of a special charter during and
after the war, it patterned these charters
upon those of Williamsburg and Norfolk,
but provided for popular election of their
governing bodies. Although the basic
model underwent many changes in the
nineteenth century, elements of it
lingered well into the twentieth century.

The colonial experience exerted a
fierce pull of tradition upon the fash ion
ing of the early Virginia constitutions,
whicli in their provisions for county, but
not municipal, government reflected the
continuing primacy of the county and the
county courts. Not secured in the consti
tutions, municipal government was

developing almost unobtrusively and gen
erally along a more democratic course
than county government. A product of
the arrival of Jacksonian democracy in
Virginia, the 1851 Constitution dramat
ically reflected this contrast by requiring
popular election of the county court jus
tices and other specified officials, but
simply leaving the appointment or popu
lar election of unspecified municipal of
ficials to the legislature. Not until the
1870 Constitution did municipal govern
ment receive substantial constitutional at
tention, and an analysis of municipal
development in the nineteenth century
and of how and why municipalities ob
tained that attention would require a
study in..i.tsel,--~~_~

In this overview of the development of
local government in Virginia from its be
ginnings into the last century, perhaps the
most striking thread is the lasting influ
ence of the tenacious county court sys
tem. Even the 1870 Constitution, which
removed the judicial function from the
county governing body and changed the
members' names to supervisors, provided
for a one-judge county court and explicit
ly required monthly meetings. In the con
vention that framed the 1902 Constitu
tion and finally constitutionally aban
doned the county courts centuries after
their inception, these ancient courts still
evoked strong feeling and praise. The evo
lution of county government in the colo
nial period thus achieved a profound, en
during depth in practice and conscious
ness that led to its sanction in the first
Virginia constitutions and to the constitu
tional survival of the county courts, al
though with fundamental modifications,
into the twentieth century.
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