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Most of the substantive provisions
relating to Virginia local government in
the revised fundamental law of the State
are contained in Article VII of the 1971
Constitution. Included in that Article are
definitions of types of local government,
restrictions lim iting certain actions by the
localities, and options available to the
General Assembly and to the localities
themselves in matters relating to local
governmental organization, powers,
changes of boundaries, and debt
i ncu rrence. This examination briefly
compares the constitutional status of
Virginia local government as set forth in
the 1971 and 1902 Constitutions and
assesses the significance of the 1971
provisions. What is intended here is a
general over iew, confined almost
exclusively to Article VI I but with a
recognition of the importance of other
Articles, especially the one devoted to
taxation and finance.

TYPES OF LOCAL GOVERNMENT

Section 1 of Article VII defines
IIcounty" as any existing county or any
such unit created. 1 This definition is
particularly interesting because it uses the

1. Va. Con., 1971 , Art. V II, Sec. 1.

Hereafter cited as Con., 1971. Gone are the

restrictions of minimum population and

geographic size imposed by the 1902

Constitution upon the formation and division

of counties. Va. Con., 1902, Sec. 61. Hereafter

term county to define county. This oldest
of Virginia local governmental units,
evolving from eight shires created in
1634, has never been defined clearly
either in the various Virginia
constitutions or in statutory law.

The term "city" is defined as an
i nd ependent incorporated community
with a population of at least 5,000 and
which has become a city as provided by
iaw. Although the minimum population
requirement remains the same as in the
1902 Constitution, the addition of the
word "independent" gives constitutional
sanction for the first time to the
Statewide practice of city-county
separation in Virginia.2 (Ironically, the

General Assembly in 1971 charged a
leg is Iat i vestu d y com m iss ion, th e
Commission on City-County Relations,
with considering the modification or
abandonment of city-county separation
in the same year that the constitutional
definition sanctioning the practice took
effect.3 )

cited as Con., 1902.

The process which produced the 1971

Constitution is a story in itself. The basic steps

involved a report by the Comm ission on

Constitutional Revision, legislative action on

that report in 1969 and 1970, and a successfu I

referendum in November 1970.

2. The 1971 Constitution does not require

the division of cities into those of the first and

second classes for the purposes of the judicial

system as did the 1902 Constitution. Con.,

1902, Sec. 98.

3. Va. Acts, 1971 , c. 234.

Section 1 defines "town" as any
existing town or any incorporated
community within one or more counties
that has a population of 1,000 or more
and has become a town as required by
law. This minimum population figure
represents a significant change from the
1902 Constitution which stated only that
incorporated communities with a
population of less than 5,000 would be
known as towns. The 1902 Constitution
thus left to the legislature the power to
determine the minimum population
required for a town and for many years
this minimum figure was set at 300. The
General Assembly raised this minimum to
1,000 in 1964, however, in order to
reduce governmental fragmentation, and
the 1971 Constitution uses that same
minimum population for towns.

A highly significant provision in the
first section empowers the Assembly to
increase by general law the population
minimums required for both cities and
towns. Since the 1902 Constitution
contained no similar provision, raising the
population minimum for cities formerly
required a constitutional amendment.
Various legislative study commissions in
the past two decades in fact
recommended such an amendment in
order to reduce governmental
fragmentation, but those proposals were
not ad 0 pted .

Another important feature of Section
1 constitutionally introduces "regional
government" as a unit of general
government organized as provided by law.
Although serious question of the
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constitutionality of a 1968 general law
permitting localities to form regional
governments never arose, this definition
lays to rest any doubts whatever that
regional governments are constitutional.4

Unthinkable when the 1902 Constitution
was framed and adopted, the concept of a
layer of general government between the
cities, counties, and towns and the State
government has achieved formal
constitutional status. Within the
limitations of other sections of the 1971
Constitution, the legislature is thus free
to experiment with various types of
regional governments whether they be in
the form of the currently authori zed
service district or of some other unit that
may be devised in the futLlre.

Fin aII y , asaprei ud e to other
provisions of the local government article,
the first section defines "general law" to
be a law that applies alike to all counties,
cities, towns, or regional governments or
to a reasonable classification thereof. The

inclusion of "reasonable classification"
merely incorporates one of the major
tests developed over the years by the
Virginia Supreme Court in determining
the validity of general laws that apply to
units in a class--for example, counties
having a stipulated population density or
cities falling above a specified minimum
population. A "special act" is a law
applicable to a specific county, city,
town, or regional government and for
enactment requ ires an affirmative vote of
two-th irds of the members elected to
each house of the General Assembly.

ORGANIZATION AND POWERS

The second section of the local
government article provides the
fundamental constitutional guidelines to
the General Assembly for its actions
relating to local governmental
organization and powers.5 The Assembly
is required to provide by general law for
the organ ization, government, powers,

4. Con., 1971, Art. VII, Sec. 1 and Va.

Code, 1950, sees. 15.1-1420--15.1-1441.

Hereafter cited as Code. These sections of the

Code authorize local governments to form

regional governments called service districts,

and are a par t 0 f the Virgin ia A rea

Development Act of 1968.

5. Con., 1971 , Art. VII, Sec. 2.
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change of boundaries, consolidation, and
dissolution of counties, cities, towns, and
regional governments. Giving the
legislature flexibility, this section
authorizes the Assembly to provide by
general law for optional plans of
government for counties, cities, or towns
subject to a favorable local referendum.
Receiving additional latitude, the
Assembly may provide by special act for
the organization, government, and powers
of a particular county, city, town, or
regional government, including such
powers of legislation, taxation, and
assessment as the legislature may
determ ine. Finally, as a protection for
local governments, the section stipulates
that any law providing for the
organization of a regional government
requ ire the approval of a majority of
voters in each county and city, or part
thereof, which is included in a regional
government.

This part of Article VII continues the
historically established principle that
local governments are creatures of the
State and acknowledges the authority of
the State to create local governments, to
grant organizational arrangements and
powers, and to abolish them.6 Moreover,
it follows a trend of relaxation by
constitutional amendment of certain rigid
provisions in the 1902 Constitution

which shackled county government with
an inflexible structure and made
mandatory certain requirements for
municipal organization that the cities
fou nd burdensome. Authorization in
Section 2 for a special act for any county
also merits attention, for this new

6. The Commission on Constitutional

Revision recommended that the judicial rule of

strict construction of local powers be reversed

constitutionally and that cities and certain

counties be authorized to exercise any powers
and fu ncti ons not denied by the Constituti on,

their charters, or legislative enactments.

Satisfied with past legislative generosity and

fearful of a gradual constriction of local

powers if the Constitution included such a

provIsion, many localities opposed the

recommendation, which the legislature did not

like either. The Constitution leaves

undisturbed the traditional relationsh ip

between the State and the localities.

Commission on Constitutional Revision, The

Constitution of Virginia (Charlottesville: The

Michie Co., 1969), pp. 228-31. See also the

Roanoke Times, Apr. 27, 1972, p. 37 and

Apr. 28, 1972, p. 21 .

provision enhances the legislature's ability
to respond to varying local situations.
Under the 1902 Constitution, the General
Assembly had to proceed by general law
or general laws of special application in
providing for county government, while it
could enact both general laws and special
acts (charters) for municipalities? The
1971 Constitution abol ishes that
distinction and admits counties to full
partnership with the cities in terms of
m eth od s of receiving organizational
arrangements and powers under Section 2
and other provisions. The Constitution
th u s affords the Assembly increased
latitude in providing for local
organization and powers and in tailoring
them to diverse local needs that change
over time. The very inclusion of
p rov is ion s fo r regional governments
dramatically recognizes evolving needs.

Another section requires the election
in each county and city of officials that
have deep roots in Virginia governmental
history and long ago achieved status as
constitutional officers: a treasurer,
sheriff, Commonwealth's attorney, clerk,
and comm issioner of the revenue.
Lending flexibility, the provision requires
that the duties and compensation of these
officers be prescribed by general law or
special act. Another indication of the
adaptabi Iity of the 1971 Constitution is
the authority granted to the Assembly to
provide for county or city officers or
methods of their selection, including
permission not only for
intergovernmental sharing of the required
officers, but also for abol ishing those
constitutional officers. The Assembly can
achieve this end either by a general law
effective in a \oca\ity when approved \n a

local referendum or by a special act
requested by any county or city after a
favorable local referendum. In effect, this
section, along with Section 2, expands
and extends to cities a provision of the
amended 1902 Constitution perm itting
the Assembly to offer to counties forms
of organization and government different
from the traditional constitutional
form.8

The 1971 Constitution, unlike its
predecessors, does not specify the names

7. See Con., 1902, Sec. 65 and Sees. 110

and 117, as amended.

8. Con., 1971, Art. VII, Sec. 4. See Con.,

1902, Sec. 110, as amended.



of local govern ing bod ies. Section 5 of
the local government article does requ ire
that the govern ing body of each county,
city, or town be elected by the qualified
voters,9 but departs from past
constitutional practices by not requiring
that members of any local governing
bodies be elected by district. If districts
are used, they must be composed of
contiguous and compact territory and be
constituted to give, as nearly as
practicable, representation in proportion
to the population of the district. This
word i ng is high ly sign ificant; for it
perm its, for example, multimember
districts for local governing bodies. The
number and boundaries of the election
districts may be changed, and
reapportionment of representation on the
governing body must take place every ten
years. The requirement of representation
in proportion to population follows a
decision of the U.S. Supreme Court that
applied the one man-one vote rule to a
local governing body having general
governmental powers over the territory
it serves. 10

Other sections of the local
government article impose significant
restrictions and provide protections that
warrant only a brief reference here. With
limited exceptions, no person can hold
simultaneously more than one of the
constitutional offices, and members of a
local governing body are prohibited
from holding an office filled by that
body. A specific procedure is required in
the enactment of ordinances relating to
certain financial matters, and all final
votes on any ordinance or resolution
must be recorded. Prior consent by a
mun\c\pa\\ty must be obtained for the
use of corporate property by publ ic
utilities and other enterprises. Certain
restrictions are imposed upon the sale
and lease of corporate property. 11

The 1971 Constitution continues

restrictions upon the incurrence of
long-term municipal debt by limiting the
amount to not more than 18 percent of
the assessed value of real estate subject

9. Can., 1971, Art. VII, Sec. 5.

10. Avery v. Midland County, Texas, 390

U.S. 474, 88 S.C. 1114 (1968).

11. Can., 1971 , Art. VII, Secs. 6,7,8, and

9. These sections were adapted and continued

from the 1902 Constitution.
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to municipal taxation. Under the 1902
Constitution certain classes of debt were
not considered in calculating this
limitation. The 1971 Constitution
further liberalizes the limitation by
excepting revenue bonds repayable over
a period of more than one year, by not
requiring such bonds to be approved in
a local election, and by exempting
municipal contract obligations to
support regional projects authorized by
interstate compact or by the legislature
through a general or special act. 12

No county or regional government or
districts thereof can contract debt
without authority by general law from
the legislature. Unless such debt consists
of certain types of revenue and
refunding bonds and bonds issued for
county school purposes and sold to a
State agency, the legislature must
require that the voters of the region,
county, or district approve the
incurrence of debt. Although restrictions
on the incurrence of county and district
debt now include regional governments,
the more liberal provisions for municipal
debt apply to county and regional
governments. Moreover, under a new
provision, a county may elect to be
treated as a city for issuing bonds if the
county voters approve.

ANNEXATION AND CONSOLIDATION

The 1971 Constitution requ ires the
legislature to provide by general law for
a change of boundaries, consolidation,
and dissolution of counties, cities,
towns, and regional governments and
expressly prohibits special acts for the
extension or contraction of boundaries
of any county, city, or town. A

requirement of the 1902 Constitution
that general laws be enacted for the
extension and contraction of the limits
of cities and towns is expanded and
applied to counties and regional
governments.13

12. Can., 1971, Art. VII, Sec. 10. See

Can., 1902, Sec. 127.

13. Can., 1971, Art. VII, Sec. 2. Can.,

1902, Sec. 126. Annexation by judicial

process, which the legislature chose pursuant

to the 1902 Constitution, remains in force.

Code, secs. 15.1-1032-15.1-1058.

That Vi rg in i a constitutional and
statutory provisions for annexation are
subject to the Federal Voting Rights Act
of 1965 offers an excellent example of
the operation of the State Constitution
in the American federal system. For so
long as Virginia remains under the
purview of that Act, municipal
annexations must receive approval from
the United States Attorney General or
the Federal District Court of the District
of Columbia that neither the purpose
nor the effect of the annexation was
racially discriminatory.14

The p rov I slon for consol idation
departs considerably from the 1902
Constitution, which provided only for
the consolidation of counties and then
only by a favorable referendum in each
affected county. Although no
co nstitutional requirement for local
referendums on consolidation now
exists, the Code requires approval in
local referendum in each involved
locality, a requirement that neither the
legislature nor the localities are likely to
change in the forseeable future. 15

As an exception to a requ irement of
uniformity of taxation upon the same
class of subjects within the territorial
unit levying the tax, the 1971
Co n stitu t ion co nti n u es legislative
authority to permit differential real
estate tax rates in municipalities that
have annexed territory. The Constitution
substantially revises th is exception and,
in 0 rd er to foster consol idations,
extends it to include newly created and
consolidated governments.16

The Constitution goes far beyond the
1902 document in authorizing
intergovernmental cooperation. The
legislature by general law or special act
may empower any local unit of
government to exercise powers, perform
functions, and participate in the
financing of these activities with the
State or any other unit of government.
Further, the Assembly may provide for
the transfer to or the sharing with a

14. See Perk ins v. Matthews, 400 U.S. 379,

91 S.C. 431 (1971).

15. Can., 1902, Sec. 61. Code, secs.

15.1-1071-15.1-1148.

16. Can., 1971, Art. X, Sec. 1. Can.,

1902, Sec. 169.



regional government of any services,
functions, and related facilities of any
unit of government within the
boundaries of a regional government.' 7

This authority to provide for
intergovernmental cooperation lends
great freedom to the Assembly in
fashioning such sharing to the special
needs of particular localities or regions.

TOWARD A MORE FLEXIBLE

FRAMEWORK

A theme of flexibility thus recurs
continually even in this brief review of
Article VII of the 1971 Constitution.
Arguments can be advanced emphasizing
specific restraints ancr-perhaps
unnecessary constraints implicit in many
provisions. Upon what basis, then, does
the case for flexibility set forth here lie?
First, the restrictions certainly can be
viewed as reasonable. Another
component of flexibility consists of the
constitutional inclusion of ingrained
political practices, such as the traditional
population minimum of 5,000 for cities
and the continuation of the
constitutional officers, but in a manner

17. Can., 1971. Art. VII. Sec. 3. In

contrast see Can .. 1902. Sec. 110.
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authorizing those practices to be altered
without constitutional amendment.
Moreover, through several methods the
Constitution directs and permits the
legislature to confer organizational
arrangements and powers upon local and
regional governments in order to
respond to present and future needs.
The Constitution thus possesses
adaptability through continuing some
traditions, but permitting evolution
within its own structure.

A mere glance at the contrasts
between the 1971 Constitution and
several of its predecessors buttresses the
case for flexibility. The 1971
Constitution does not contain, for
exampL fr..agile aD iw.Dic triumph
such as securing in the 1930
Constitution only a fleeting
constitutional sanctuary for the ailing
old county court system in a period of
rapid political change. Neither does it
err as did the 1870 Constitution in
imposing an alien, inefficient
governmental arrangement, the county
townships that were quickly abolished
by amendment. Nor is it laden with
superfluous detail as was the 1902
Constitution or does it place manacles as
did that document upon county and
city government that took nearly a
quarter of a century to remove.

I n historical perspective the 1971
Co nst it uti 0 n 0 ffers un p recedented
f Iexibil ity in its provisions for local
government and moves closer toward the
classic concept of a state constitution as
a skeletal instrument of only basic
restraints. Its intended resilience, in fact,
promises far greater durability than its
much-admired early predecessors.
Demonstrating amply that in the long
run constitutions are only experimental,
the early forerunners also illustrate that
the Virginia constitutions of simplicity
did not guarantee elasticity; for the few
details on local government represented
fundamental political victories frozen in
those documents. All constitutions
-epresent olitical -compromi RO---
although the 1971 document is no
exception, it presents a compromise
more realistic than any of its ancestors.
It neither freezes moribund tradition nor
breaks sharply with the past. It neither
precludes nor forces change, but permits
substantial evolution. In brief, at least in
terms of local government, the Virginia
Constitution of 1971 acknowledges deep
traditions and present political forces,
but wisely blends them with foresight
for future development within its own
framework. That is no small
achievement in fashioning a state
constitution.

Note: With this issue Weldon Cooper retires as Editor of the News Letter. The third Editor, the first Editor having been Wilson Gee from 1925 to

1957, will be Clifton McCleskev who takes over with the first issue of Volume 50 on September 15, 1973. Mr. McCleskey will also hold the

positions of Professor of Government and Foreign Affairs and Director of the Institute of Government.
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