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THE VIRGINIA SUPREME COURT OF APPEALS: Career
Patterns a.lid the Selection Process
By ROBERT J. AUSTIN

The Virginia political system has been
noteworthy both in its curiosity to stu
dents of politics and in the lack of sys
tematic study about it. Especially over
looked have been the 33 men who have
served as Justices of the Supreme Court
of Appeals in the Twentieth Century.
Yet an examination of their careers re
veals a fascinating picture of a Court
whose members almost uniformly earlier
had served in traditionally strategic posi
tions in the dominant political faction of
the Democratic Party, whose positions
until recently seemed to be apportioned
among the geographical and largely rural
regions of the State, and whose selection
was made primarily by the Governor.

THE VIRGI IA JUDICIAL SYSTE:M:

Virginia has a relatively simple judicial
system. It consists of two levels of courts
of record and one level of inferior courts
not of record. In contrast to many states,
Virginia does not burden its judicial sys
tem with a number of special courts or
with numerous levels of original and
app Hate tribunal .

The Virginia Supreme Court of Ap
peals is the highest court in the judicial
system. In addition to entertaining ap
peals from lower court rulings involving
constitutional, statutory, and common law
issues, the Court of Appeals has original
jurisdiction in issuing writs of manda
mus, habeas corpus, and prohibition (in
junction) .

Since 1928, the Supreme Court of Ap
peals 'has consisted of seven judges. For
over 100 years prior to that date, with
the exception of the period between the
end of the Civil War and the adoption
of the 1869 Constitution, the Court was
composed of 5 members. Under the Con
stitution of 1869, the justices of the Court
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were elected by the General As embly to
concurrent 12-year terms. The 1902 Con
stitution continued the 12-year terms but
staggered them so that they expired at 2
year intervals. Under that Constitution
the justices are elected by a joint vote of
the two houses of the General ssembly.
The Governor, however, is empo,vereod
to fill any vacancies which occur between
the General Asselnbly's biennial session.
Customarily, the interim appointments
extend until 30 days after the convening
of the next session of the General Assem
bly. By that time, the Assembly in effect
either ratifies the Governor's appoint
ment or elects a justice itself. Only once
since the turn of the century, in 1901, has
the General A sembly failed to ratify a
gubernatorial appointment to the Court.
The only qualifications prescribed by the
Constitution for justices are either a judi
cial position at the time of appointment
or at least five years experience in the
practice of law in Virginia or elsewhere.

Some 40 circuit courts form the nucleus
of the second level of the Virginia judi
cial system. However, all Virginia cities
of the first class Inay have their own
courts of record sharing concurrent juris
diction with the circuit courts. These
courts are known either as corporation or
hustings courts in the 14 cities in which
they currently function. Circuit courts
have original and appellate jurisdiction
in criminal and civil cases, and also may
issue writs of mandamus, injunction, and
certiorari. When the jurisdictional area of
the circuit court coincides with that of a
corporation court, the corporation court
usually retains jurisdiction in criminal
cases and the circuit court limits itself to
civil litigation. In a few Virginia cities
other courts of record known as law and
chancery or law and equity courts have

concurrent jurisdiction with circuit courts
in civil but not criminal case .1

The third level of courts in the Vir
ginia system consists of courts "not of
record" found in all countie , citie , and
some towns. They include county court,
municipal courts, and ju enile and do
mestic relations courts. In mo t a e ,
judges of the local courts are appointed
by the circuit court judge within who e
jurisdiction they function.

The Supreme Court of Appeals has re
ceived little attention from research into
the Virginia political ystem. In studie
of the historically dominant faction of
the Democratic Party known as the "Org
anization," however, observer have note
the pivotal po ition occupied by the in
termediate level of courts. V. O. Key, or
example, noted some year ago that the
instrumental figures in the Organization
at the local level were the five Constitu
tional officers - Commonwealth's attor
ney, treasurer, commissioner of the reve
n ue, sheriff, and clerk of the circuit
court.2 !(ey observed that the circuit court
judge often overshadowed all of them in
importance. In fact, the circuit court
judge often has been referred to as the
"silent partner" in local go ernment ad
ministration. The potential influence of
the circuit court judge re.,t primarily on
his extensive powers of appointment. In
addition to appointing the county court
judge, in most counties he also appoint
the welfare board, the school trustee
electoral board which in turn select the
school board, and numerous other minor
boards and officials. His hand extends to
the most essential county officer, for in
the event of a vacancy in any of the con-

1. See Allen E. Ragan, "Virginia's Judicial Sys
tem: Organization and Improvement," 39 The Uni
uersity of Virginia News Letter 29-32 (April IS,
1963), for a more thorough discu ion of the lower
court system. The description of the judicial struc
ture presented above rests heavily on Ragan's ar
ticle.

2. V. O. Key, Jr., Southern Politics ( ew York:
Alfred A. Knopf, 1950), 21 ff.



Table 2

Positions Previously Held by the Justices: 1900-1968

Other Positions Held
Position Held When Common- State
Appointe<L t<} the Circuit wealth's Legis- Local Local
Supreme Court Tumber Courta Attorney lature Court Official

Circuit Courta 16 5 3 4 2
Commonwealth's

Attorney
State

Legislature 2
State Elective

Office 3 3
State Appointive

Office 2 2
Local Elective

Office 2 1
Congress 2 1
Private Life 5 1 2
Totals 33 4 8 10 5 4

13.1
17.8
10.5
12.9a
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stitutional offices or Oft the boards of
county supervisors, the circuit court judge
i empowered to make interim appoint
ments. Another significant power that he
wields is the appointment of the election
boards which select local election officials.
] udges whose jurisdictions include coun
ties with any of the optional forms of
county government and judges who pre
side over corporation courts have less ex
tensive but still potent powers.

BACKGROUNDS OF THE JUSTICES

Localism has been a characteristic of
the careers of the men who served on
the Court. With few exceptions the jus
tices were born in Virginia, attended
Virginia law schools, and made their
careers in the State, most often in the
same area in which they were raised.

Of the 33 men who served on the Court
in this century, 31 were born within the
current boundaries of Virginia; another
was born in Jefferson County, West Vir
ginia, when that county was still a part
of t e Old-----noffilnion-: 11re remaining
justice, a native of North Carolina, set
tled in Virginia after the Civil War while
in his early 20's.

The biographical data collected for thi
study indicate that 15 Episcopalians and
7 Presbyterians have been Supreme Court
justices.3 Three Methodists, three Bap
tists, and one member of the Christian
church served on the Court. The religious

-3.- Biographical data of justices were collected
from numerous sources. Memorials to deceased
justices in various volumes of Virginia Reports
provided extensive biographical data, as did the
clippings files of the R~ch~?nd.Newspape~s, ~nc.
Richard Morton (ed.), Vtrgtn.za Ltves (HopkInsvIlle,
Kentucky: Historical Record Association, 1964) ;
Who's Who in Virginia, Vol. I (Chicago: Larkin,
Roosevelt, and Larkin, 1947); and various volumes
of Who's Who in America (Chicago: The A.
M:arquis Company) also were used.
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affiliation of four justices could not be
determined.

All 33 justices had formal legal train
ing; 24 held law degrees and 9 studied
law and then passed the bar examination.
The overwhelming majority of the jus
tices, 31 of 33, received their legal train
ing in Virginia. The University of Vir
ginia School of Law educated over half
of the justices; 12 held law degrees from
the University, while 6 others studied
there without receiving a degree. Of the
12 remaining justices with law degrees, 7
received their training at Washington
and Lee University, 3 at the University
of Richmond, and 1 each at George
Washington University and Georgetown
University. The other three justices
studied in private law -firms.

More likely than not, the future justice
began his career in the same area in
which he was born and raised. Of the 33
justices, 19 returned to the municipality
or county of their birth after completing
their legal preparation. Six others moved
to larger neighboring cities bordering
their home towns or counties. Few jus
tices moved after entering their profes
sion. Only four justices did not make
their careers in the area in which they
first settled after completing their educa
tions.

As in the rest of the Virginia political
system, the path to high office in the judi
cial system was a long one. As Table 1
indicates, the average justice was in his
mid-50's when named to the Supreme
Court and served slightly longer than the

a Includes other courts of record.

regular 12-year term. Justices have ranged
from 45 to 66 years of age when first
named to the Court.

A final characteristic shared by the
justices has been membership in the
Democratic Party. All 33 were Democrats.

Table 1

Average Ages and Tenures of the
Justices: 1900-1968

Age Upon
Taking Office Tenure

All Former Justices 54.9
Retired 52.8
Died in Office 56.9

Current Justices 53.0

a Average tenure as of September 1968.

CA:REER PATTERNS OF-JU TICES OF- THE

SUPREME COURT

As Table 2 suggests, two careers, judi
cial office and elective political office,
dominated the paths the justices followed
to the Court of Appeals. Of the two, the
judicial path was the predominant. Six
teen of 33 Supreme Court justices were
serving in the secondary court level as
judges of circuit courts or other courts of
record when elevated to the highest State
tribunal. In all, 21 of 33 served in the
judicial system at some time, 20 as judges
of the circuit court or other courts of
record.

On the other hand, only 9 of 33 fol
lowed strictly elective political careers to
the Court. Furthermore, four of the nine
were among the first six members of the
Court in this century. The General As-



sembly elected three political figures to
the Court in 1895, and the gubernatorial
appointee to the first Court vacancy also
came from political office. In the early
1930', a second flurry of appointments
of political figures occurred and three
men with political careers advanced to
the Court. Since then only two exclusively
political figures have been named to the
Court. Both had reached high elective of
fice, one as Attorney General and one as
Governor.

Two of the other three men elevated
to the Court were lawyers in private
practice who had held no public posi
tions. One, however, and t'he second most
recent appointee to the Court, had just
completed a term as President of the
Virginia Bar Association when selected.
The remaining justice had had a direct
relationship with the Court; he was Re
porter for the Supreme Court of Appeals
for 22 years before his appointment to
the tribunal.

While the judicial system has been the
principal immediate source of justices,
only eight men followed strictly judicial
careers to the Court. Elective office pro
vided most justices with their first access
to public office. In addition to the 9 men
who followed exclusively political routes
to the Court, 11 men who held judicial
posts when selected first entered public
life in an elective position, 6 as Com
monwealth's attorneys. Three others were
members of the General Assembly, and
two were locally elected officials. One jus
tice was appointed to the judicial system
from the local appointed position of city
attorney.

Interestingly, the courts not of record
seldom provided access to the judicial
system. Only five justices ever served as
judges of inferior courts; four began their
careers at this level and one advanced
from Commonwealth's attorney to the
lower court.

Clearly, most justices at sometime in
their careers held positions strategic to
the dominant political faction of the
Democratic Party. In addition to the 20
circuit court judges, seats on the Court
have been given to a Governor, an Attor
ney General, a Congressman, a member
of the State Corporation Commission,
and 4 members of the General Assembly,
1 of whom was Speaker of the House of
Delegates.

However, the dominance of the Organ
ization, which enforced stability through
out the Virginia political system, has
weakened in recent years. The instability
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of recent Virginia politics also is reflected
apparently in the selection of justices,
for the practice of elevating men from
intermediate positions within the system,
primarily from the judicial branch, seems
to have broken down, at least temporar
ily. The second most recent appointee
never held public office. On the other
hand, the newest member of the Supreme
Court of Appeals had served as Governor
before being named to the Court. By
contrast, no private figure, and only I
man who had held a high State elective
position, had served on the Court in over
40 years. In fact, for almost 30 years,
between 1936 and 1965, 9 of 10 justices
named to the Supreme Court of Appeals
were circuit court judges. The pattern
was broken only in 1947 when an incum
bent Attorney General was appointed to
the Court.

SELECTION OF JUSTICES

Although the General Assembly the
oretically elects justices to the Supreme
Court of Appeals, their selection has in
fact rested primarily in the hands of the
Governor since staggered terms were
adopted in the 1902 Constitution. Consis
tent with the practice under the 1869
Constitution, the five new justices who
came to the Court in 1895 were elected
by the General Assembly. Since that time,
29 Court positions were filled, 27 as a
result of vacancies and 2 from the crea
tion of additional seats during the exten
sive constitutional revision of 1928. Both
new seats were filled by the General As
sembly in 1930.

In 1901 the General Assembly refused
to approve a Governor's interim appoint
ment and elected its own candidate. The
General Assembly also filled a single
vacancy on the Court in the legislative
sessions of 1920, 1922, 1924, and again
when one justice died in office during the
1930 session. All other justices were se
lected initially by the Governor as he
made interim appointments. Excluding
the 2 constitutionally created vacancies,
therefore, 22 of the last 27, and 17 of the
last 18 justices sat on the Court of Ap
peals by virtue of gubernatorial appoint
ment. All seven men now serving on the
Court are gubernatorial appointees.

Of the 27 justices who left t'he Court
of Appeals since 1900, 15 died, 11 re
signed, and 1 was not elected by the
General Assembly after a gubernatorial
appointment. It is not surprising that
most vacancies resulting from death were
filled by the Governor. Thirteen of the

22 vacancies filled by gubernatorial ap-'
pointment resulted from death in office.
Yet it also is clear that most justices who
resign do not time their actions in order
to give the General Assembly the oppor
tunity to select a successor. Only 2 of 11
justices resigned at a time convenient for
the General Assembly to act on the
vacancy.

There is no evidence to suggest that
resignations have been deliberately timed
to permit the Governor to appoint a
successor, and no readily identifiable mo
tives for such timing can be discerned.
There is no indication that dissatisfaction
by the General Assembly with the ap
pointments of the Governor has appeared
often, at least not publicly. One of the
few instances of legislative dissatisfaction
occurred in 1931 when Norfolk legislators
sought to have a vacant seat filled from
that area. The Governor, however, made
the appointment from another area
which, despite some rumblings of possible
revolt, was confirmed by the 1932 session.
But Norfolk was the residence of the
next appointee.

That episode no doubt can be traced
to events during the 1930 legislative ses
sion, the last time that the General As
sembly selected a member of the Court.
Contemporary newspaper accounts report
an all-night session of the Senate-House
Democratic caucus in which 14 ballots
were needed to select 2 men from a field
of 14 candidates to the newly created
Court seats. Reliance upon gubernatorial
appointment seems to reflect the consid
eration that it is both more efficient and
more becoming than legislative struggles
which tend to inject overt politics into
the selection process.

The likelihood that justices will be
selected by gubernatorial appointment is
enhanced by the tendency of justices to
resign during their term. 0 justice has
retired at the conclusion of his full or
interinl term. Justices either do not com
plete an original interim term or fail to
serve the full term to which they are
subsequently elected.

REGIONAL PATTERNS IN THE SELECTION

PROCESS

For most of this century, the Supreme
Court of Appeals has reflected a distribu
tion of seats based on the major geo
graphical and largely rural regions of
Virginia (Table 3). Within the last de
cade, however, a distinct shift toward
greater representation of the largest ur-·
ban areas of the State has occurred.
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TABLE 3

Distribution of Supreme Court Seats by Geographical Region and
Urban Areas in Selected Years

a A general area from Martinsville across the southern tier of counties to Suffolk, extending as far
North as Petersburg.

b A triangular area, Charlottesville, Fredericksburg, and Fauquier County, forming the three general
points of the triangle.

1900 1930 1955 1965
Southwest Va. Southwest Va. 2 Southwest Va. 1 Southwest Va. 1
Southside Va.a Southside Va. 3 Southside Va. 2 Richmond 2
Shenandoah Shenandoah Central Va. 1 Norfolk 1

Valley Valley Norfolk 1 Hampton 1
Central Va.b Central Va. Hampton 1 Portsmouth 1
Richmond Richmond 1 Northern Va. 1

seat. Two of the pOSItIons went to Rich
mond and one to Portsmouth. The fourth
seat was transferred in 1961 from Rich
mond to orthern Virginia, marking the
first representation for that area in this
century.

In 1967, a former Governor was named
to the seat vacated by the justice fronl
I-Iampton. While the new appointee orig
inally was from the Southside, his long
service as a State official makes it improb
able that his selection denotes a rever
sal of the trend towards urban predomi
nance in Court membership.

FUTURE DEVELOPMENTS

The evolution of Virginia's political
system in this century has been reflected
i he- aTce attern the jo tice a-rn..
in the process by which they were chosen.
The shift towards urban representation
is an indication, however, that chang
does occur. Moreover, indications of po 
sible alterations in the requisite career
patterns which have elevated men to the
top of the State's judicial ladder are
found in the last two appointments to
the Court. Such changes are not surpris
ing in an era such as the present when
significant modifications are occurring in
Virginia's political system. Any future
changes in the control of the selection
process or in the career or non-career con
siderations which influence the selection
of the justices will no doubt reflect the
emergence of new patterns in Virginia
politics.

ban areas in the mid-1930's. One of the
seats held by the Southside region was
sillf oed to orl lk in 19-35--10110 ing that
area's vocal dissatisfaction with the fill
ing of the last previous vacancy. In 1936,
the original seat given to Richmond and
then passed to the Southside and the

orthern Neck was awarded to Hampton.
Only one significant shift towards ur

ban areas occurred prior to the mid
1950's. That was in 1947 when the posi
tion held by the Shenandoah Valley since
the beginning of the century was moved
to Richmond. The shift was the forerun
ner of greater changes which began in the
late 1950's and culminated in an almost
total transfer of seats to urban areas, as
reflected in the 1965 column of Table 3.
Of the four vacancies occurring between
1957 and 1965, three were filled from
urban areas. The Southside lost both its
seats as did Central Virginia with its lone

The regional distribution pattern of
Supreme Court seats established in 1895,
and fLe ted ill-the first column of Ta 1~

3, generally was maintained until 1935
by replacing each justice with a man from
the same geographic region. Between
1900 and 1935, 14 Court vacancies were
filled. In 12 of the 14 instances a new
member of the Court was selected from
the region represented by the justice re
placed. The only variation in the pattern
occurred in 1916 when the seat originally
held by Richmond passed to a justice
from Southside. When the seat was va
cated again in 1931, the position was
awarded to a justice from the Northern
Neck. The hold of rural areas on the
Court was strengthened in 1930 when
the two new seats were added. The
Southwest and Southside regions each
received an additional position.

A modest concession was made to ur-
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