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VIRGINIA SCHOOL DESEGREGATION: A Mid '67 Report
By EDWARD A. MEARNS, JR.
ince
ay 17, 1954, the public school
officials in this country have been operating under an obligation to provide equal
educational opportunity to all pupils in
their school districts. This obligation requires the elimination of the dual school
system, the system which prior to 1954
exi ted in every Southern community
and which was the necessary result of legally required segregation in public facilities. More concretely, each school district has had to create a unitary system
for its white and egro pupils by desegregating its schools.
As the 1966-67 school year ends, it is
perhaps a good time to measure the
extent to which Virginia public schools
have become desegregated. The time
seems appropriate as the Office of Education in its various statements of policy
has set September 1967 as the date when
the pupil assignment practices of all
school districts should be in full compliance with the Civil Rights Act of 1964.
Secondly, recent events suggest that the
Department of Health, Education, and
elfare (HEW) has itself been reappraising its compliance procedures as indicated by the recent ·HEW announcement that responsibility for reviewing
Southern school desegregation plans was
being shifted from U.S. Commissioner of
Education, Harold Howe, II, to Mr. Peter
Libassi, Special Assistant to HEW Secretary John W. Gardner. Finally, the Congress of the United States has been debating proposals aimed at limiting the
powers of HEW to cut off the Federal
funds going to non-complying districts.
THE CIVIL RIGHTS ACT OF

1964

The legal framework against which the
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evaluation of school desegregation may
be made is quite complicated. An effort
at a simplified statement would go like
this. The Fourteenth Amendment to the
U.S. Constitution prohibits states and
their branches from denying equal protection of the laws to their citizens. In
1954, in Brown v. Board of Education,
the Amendment was applied to end segregation in public schooling. The decision of the Supreme Court re~ted on the
theory that schools attended solely by
Negroes were inherently inferior and that
the pupils assigned there were discriminated against and denied equal educational opportunity.
Dissatisfied with the speed with which
desegregation had been taking place since
1954, Congress, in 1964, enacted an omnibus Civil Rights Act. Title VI of this Act
requires every Federal agency or department to ensure that no funds it administers are used in programs that discriminate against persons because of their race,
color, or national origin. Under Title VI,
school districts had to end discrimination
in their educational programs to continue
receiving government support. This
meant ending segregation in assignment
of pupils, faculty, and use of facilities.
The U.S. Commissioner of Education was
given the task of developing procedures
to see that schools receiving HEW funds
did in fact end discrimination and segregation.
In the spring of 1965, the Commissioner
of Education issued a "Statement of
Policies for School Desegregation Plans
under Title VI" to indicate to school
officials what steps would be necessary to
bring their districts into compliance with
the Civil Rights Act. The "Guidelines,"
as the "Statement of Policies" came to
be called, required the submission of a
plan showing how the district intended

to reach full compliance. Plans were not
required of school districts operating
under court orders nor of districts able
to certify that they were already fully
desegregated. Under these guidelines, submission of a good plan was the criterion
for receiving Federal education funds.
In March 1966, new guidelines were issued. These were accompanied by a shift
in emphasis on the part of the Office of
Education, for under these new guidelines performance rather than planning
was to be the test of compliance. It was
the 1966 guidelines which were applied
to the operation of schools last fall and
which controlled assignment of pupils
who have just completed the 1966-67
school year.
The present narrow discussion of the
Title VI "cut-off" remedy against racial
discrimination in schools ought not to
distort the overall legal picture. othing
in the Civil Rights Act limits remedies
which were available prior to the passage
of that .Act. Thus, at the present time,
a school district choosing to refuse Federal
aid in order to avoid filing a plan with
the Office of Education can still be sued
either by individual Negro plaintiffs or
by the Department of Justice. If the district is found to be discriminating in
violation of the Fourteenth Amendment,
it will then have to file a school desegregation plan with the court. The courts in
these cases have been ordering the submission of plans which conform to the
Office of Education guidelines.
THE P ACE OF DESEGREGATION
Thirteen years have now passed since
Brown was decided and almost 3 since
the 1964 Civil Rights Act was enacted.
For two academic years, Virginia has operated its schools under the HEW guidelines. During this period, how has Vir-
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erfoxrned v.,T·thin the legal £ ame- work set forth above? How fast or slow
has been the speed of desegregation?
Statistics are available with which to
answer these questions and to mea ure
the rate of public school desegregation.
Of Virginia's 135 separate school divisions, all but 9 are presently considered
by the Commissioner of Education to be
in compliance with Title VI. Fifteen of
the 135 divisions were able to certify that
their school systems were fully desegregated. Another 20 operated under courtordered desegregation plans, while the
remaining 91 divisions voluntarily filed
acceptable plans with the Commissioner.
The nine non-complying divisions have
been cited for hearings. Several of the
hearings have already been held, although
at this writing no division has as yet had
its funds formally cut off.
There are about 1,003,100 pupilS, white
and Negro, in the Virginia public school
system. Negroes number 237,700. Last fall,
the percentage of these Negro pupils who
registere
t e
wi.th--.W~
pupils was 24.8 percent. To put this percentage in perspective it should be compared with other enrollment statistics. For
example, in Virginia in 1965, only 14.1
percent of the Negro pupils attended
school with whites. The 24.8 percent figure begins to look favorable. It also looks
favorable when compared with the combined percentage of the 17 Southern and
Border states which this year was 24.4
percent. It looks even better when con)pared to the Southern states alone, W: th
only Texas (48 percent) and Tennessee
(32 percent) having a greater percentage
of egroes in desegregated situations.
Faculty desegregation, which really be-

gan only two years ago, ha reached the
point where almost every school division
has one predominantly white school with
at least one Negro teacher. In the current
year, approximately 50 percent of the
State's 34,321 white teachers have a Negro
colleague, while 5,773 of the State's 9,430
Negro teachers have at least 1 white
faculty member serving with them.
But how much of this apparent progre s is real? Candor compels us to say that
the figures themselves testify to more
desegregation than has actually taken
place. First, the 24.8 percent figure for
pupil desegregation must be viewed more
closely. Included in it is every Negro who
attended a school with one white child
enrolled. But in Prince Edward some
1,500 Negro children attend school with
erhap as ew a
whites. echnical1y,
they can be said to be attending a "desegregated" school but they may not be attending one in fact. There are other
comparable situations. If we limit our
accounting to those Negroes who go to
schools in which the student body is
at least 5 percent white, then only 20
percent of Virginia's Negroes are in desegregated schools. The figures on the
amount of teacher desegregation present
perhaps an even more distorted picture
if one appreciates that 1 white teacher
on a formerly all-Negro faculty of 100
teachers permits that faculty'S classification as desegregated.
Perhaps it can be said that after adju ting the statistics as suggested, Virginia's
rate of progress is still relatively rapid.
After all, only 9 school divisions are not
in compliance; in I year, the percentage of Negroes in desegregated school
has jumped from 14.1 percent to 24.8 percent; and Virginia is doing as well on this
score as the average of the Southern and
BOl'der s es and bett-er t-h.-a
of the II
deep Southern states.
However, Virginia's rate of progress
looks less encouraging when viewed, not
in comparison to the results achieved
elsewhere in the South, but in comparison
to the proper standard of measurement
which is the constitutional mandate in
Brown that each individual is entitled to
equal educational opportunity. Under the
present interpretation of Brown, this
means that every Negro child in Virginia
is entitled to a desegregated education in
a unitary school system. If this is the
proper vantage point from which to measure the rate of progress in desegregation,
then the relevant factors are that: 13

ear have passed since Brown; more than
an estimated 200,000 Negro children have
passed through and out of the Virginia
public school system since 1954 without
being afforded their constitutional rights;
and three-fourths or 75.2 percent of the
egro children in the State still attend
completely segregated schools.
THE ENFORCEME T OF TITLE VI
ttention should be directed to two
important issues currently the subject of
considerable debate between Southern
school officials and lawyers in the Office
of Education. The resolution of these
i sues will have much to do with whether
the rate of desegregation will quicken.
As to the first, the basic Southern
school position is that a desegregation
pIa i adequate and acceptaWe under
Title VI if it affords freedom to every
child to attend any school he chooses
whether it is white or egro. The argument continues that if not enough
egroes choose white schools to desegregate
them, the plan is not thereby unconstitutional. The resulting segregation would
arise from the free choices of the pupils
themselves and not from action by the
state. Since only plans involving "state
action" can amount to unconstitutional
equal protection, a "free choice" plan
must be valid whether or not it works.
The counter argument is that the
choice cannot be truly free, as the chooser
is always under subtle and not-sa-subtle
pressures to register at a Negro school.
Threat of economic, political, and even
physical harm is thought to hinder the
free choice. Furthermore, even' when
these sanctions are not in the picture, it
is thought that Negroes after years of segregated schooling are not knowledgeable
enough in these matters to make a "free"
in the sense of an "educated choice."
Suppor eO. by recent decisions of t e
U.S. Court of Appeals for the 5th Circuit,
one can predict that free choice plans
which do not in fact result in desegregation will be held unconstitutional. Further, the Office of Education will be found
to be within its authority when it requires
modification of pupil assignment practices
until substantial desegregation is brought
about. In short, the courts will support
the view that free choice was a "means"
to achieve the breaking down of the dual
school system during a post-Brown transition period, not an end in itself. The
only free choice plan that will be permitted will be one that works.
In regard to the second issue, assign-
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ment of egro faculty to white school,
the controversy is over the meaning to be
given Section 604 of Title VI. This Section states that nothing in Title VI authorizes any action by HEW in respect
to employment practices of employers.
The Southern school officials' argument
i that when the Commissioner requires
egro teachers be assigned to teach on
predominantly white faculties, when he
prevents schools from firing egro teachers, when he recommends hiring of new
egro teachers rather than available
white teachers, he is acting in each instance with respect to employment practices. Thus, even though the school officials' conduct may be discriminatory, the
language of the Act does not provide th e
Commissioner with the authority to bring
about the cutting off of Federal funds.
Therefore, the Southern school officials
conclude that the Commissioner is clearly
outside his statutory authority when he
orders faculty desegregation.
Meeting this argument is difficult not
because of the strength of the argument,
but rather because the counter argument
seems involved and a bit obscure. This
counter argument begins with the notion
that the meaning of words in a statute
comes clear only in the light of the purpose of the statute, the purpose for which
the words were spoken. Section 604 must
be interpreted in light of its Congressional purpose and intent. First, Congress had
the general purpose of ending discrimination in all public schools supported by
Federal funds. The cut-off remedy was
created to end discrimination against the
beneficiaries of the Federally aided school
programs, in this case, the pupils. But it
also seems clear that Congress did not
intend to give to employees, the teachers,
any new right or remedy to have an entire
school district's funds cut off because a
teacher, as an individual, was discriminated against. It was to avoid the latter
possibility that Section 604 was enacted.
The problem arises then when we appreciate that Congress never intended that
a school system which wished to hold off
desegregation could do so by simply
threatening wholesale Negro teacher dismissal or teacher assignment on purely
racial lines. This reading of Section 604
would frustrate the entire Act and is not
a sensible reading of its provisions.
What we are left with is a legal situation where a school system discriminating
against teachers may be required to adopt
a plan to end this discrimination in order

to keep its Federal fund. If so required,
it will be because the pupilS, the beneficiaries of the program, are being denied
equal educational opportunity, achieved
by denying them a desegregated faculty.
However, the division will not have its
funds cut off because a particular teacher
has been denied equal employment opportunity. This i a sane reading, as
Congress never intended to put the powerful cut-off remedy in Title VI in the
hands of one person with an individual
grievance. The 5th Circuit has supported
thi conclusion in it recent deci ions.
FEDERAL

A D

ST

TE

TTITUDES

To this point, attention has been devoted to the rate of desegregation and
particularly to the nonlegal factors which
tend to slow the pace down, as well as
the legal factors which may speed it up.
However, these factor may not be as
significant in evaluating desegregation as
are the existence of unsound attitudes
held by the administrators involved on
both sides of the struggle. There is, on
the one hand, Southern antagonism toward HEW, the Office of Education, and
the whole role of the Federal government
in attempting to bring about desegregation in public education. On the other,
there is the Federal administrators' distrust of Southern school officials who have
been entrusted with the major responsibility for bringing about an end to segregated schooling. These harmful and
sharply conflicting attitudes are the really
important features in the process of desegregation. Education in the South will
continue to suffer so long as either attitude continues to dominate the decisionmaking of both Southern and Federal
school administrators.
The basis for the South's antagonism
lie in the belief that (1) the goal of
HEW is "total integration," (2) HEW
is pushing things too fast, (3) HEW
people are civil rights "crusaders," inefficient, arrogant, or all three, and (4)
HEW people have no concern for education but only integration. Giving support
to these beliefs is the record of HEW's
somewhat understandable inefficiency in
the early days of implementing the huge
Title VI program, its inability to get
enough talented staff members-educational or legal-during this same period,
its insistence that the Constitution requires more than "tokenism," and the
occasional rigidity and insensitivit of

some staff members dealing with school
officials.
This Southern picture is not completely
accurate, and to the extent it is inaccurate, the picture is positively harmful.
It should be recognized that most persons
in the Office of Education have a genuine
concern for education of both white and
egro children. They have no wish to
injure established educational institutions
in performing their task of desegregating
them. As always, it has been a few incidents and a few persons whose mistake
have been dramatized by certain journalists. It is these journalists who have sometimes "made" as well as "reported" news
and who have first distorted and then
kept alive the early image of HEW. We
in the South should appreciate this diffie have been sensitive to the
culty.
press-created image of the Southern school
official bent on denying egro children
education which is responsible for much
of the tension in the present situation.
Regardless of the fact that it is for the
most part unjustified, the antagonism of
the South toward HEW is real.
The distrust of Southern officials on
the part of Title VI workers can be summed up as a belief that (I) the South
has never accepted Brown v. Board of
Education, (2) the South would never
voluntarily proceed to desegregate in the
absence of legal pressures, and (3) the
South is committed to denying equal educational opportunity to its egro children. This extreme set of notions similarly has some basis in fact. The historical
fact is that no Southern state ever desegregated before Brown. There have also
been school closings, mass Negro teacher
firings, and continued pronouncements
from some official sources that the South
would prefer no education to integrated
education.
But the distrust ultimately rests on an
equally distorted and inaccurate portrayal. The picture ignores the presence
of Southern moderates who prefer good
education to segregated education. It conceals the presence of the forgotten men
in this struggle, the dedicated school superintendents caught in the middle by
political forces bigger than themselves.
Perhaps it bears repeating that the
Southern attitude of antagonism toward
HEW is not only real but also quite
intense. How strong the attitude is can
be seen in press reaction to one recent
event alluded to before. When major reponsibility under Title VI was shifted
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from Commissioner Howe to HEW Secretary Gardner's assistant, uniform and al·
most jubilant approval was voiced in the
Virginia and Southern press. It was as
though every argument in favor of 510Vling the pace of desegregation had been
vindicated. My prediction is that despite
this appearance of change, there will be
no fundamental shift in the Government's
basic policies under Title VI. There cannot be, not in the face of the ultimate
constitutional issues involved.
My prediction does not matter. What
matters is our reaction to the apparent
passing of another Commissioner from
the scene. This reaction reveals the danger in the attitude and approach of many
Virginians to race and school problems.
The danger lies in the notion that if
rtain pe0p-l , if certain
i
r ai-n
institutions would just disappear, everything would be all right in our racial and
school affairs. We would take care of
matters without outside intervention. If
there were only no liberals on the Supreme Court or Federal bench, or if there
were no Commissioners like Howe, we
would then give every pupil his constitutional due as well as improve the general
quality of his education.
I believe it is a fair question to ask
whether, if we were free from outside
legal pressures, we would hasten to provide good and equal education to all our
pupilS. What would we Virginia leaders
do to end the inferior education generated particularly by the racial isolation
of egroes in "their own" schools? The
answer is uncertain at best. Desegregation
might very well not come at the proper
pace. It might be that we would have to
admit that many of us have not accepted
the full implications of the Brown deci-
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sion. We should be as fair and objective
as possible in answering this question.
ot for a moment do I believe that
the Office of Education has been perform..
ing its role in an adequate manner. It
has never successfully communicated that
it is on the "same team" as the school
officials, instead of an opponent in a
legal battle. However, this failure has
been met at times by an equally disturb..
ing Southern unwillingness to communi..
cate openly with HEW. The fundamental
reason for this is that there have frankly
been too few genuine statesmen on both
sides. By statesman is meant someone
who can get behind the race and the
politics and down to education. By statesman is meant someone who is concerned
above all else with the tough job of
gettIng [he-very best e ucatIon to all the
children of the state on equal terms.
THE CONSEQUENCES
I do not pretend to have answers to
all or any of the difficult education questions confronting school officials in Virginia. But, I propose to list some of them
here. The list of problems includes (1)
inadequate supply of qualified teachers,
(2) too many students, (3) inadequate
plant and facilities, (4) inadequate materials for teaching children of unequal
abili ty and background in the same classroom, (5) the dropout who lacks the
motivation provided by good job opportunity, (6) lack of modern vocational
education programs, (7) inadequate special education facilities, (8) inadequate
guidance counseling services, and (9) too
many small inefficient school districts.
There is no service performed by par~ding a long list of rugged problems and

concluding that someone else "ought to
do something about them." That is easy
and cheap. My point may be but a little
better. It is that Virginia politics, politician·s, school administrators, and citizens
have been absorbed so long in race matters that they have come to ignore va t
areas of legitimate educational concern.
Neglect of these fundamental problems
should not go on. Some way must be
found to end the race-caused distraction
of our public school officials. Some way
must be found to foster an intense concentration on the truly important, unsolved problems in Virginia education. I
believe the danger from this neglect to be
real irrespective of whether HEW's activity is slackened or intensified in the future.
n attempt to sum up w at lias been
happening in Virginia in connection with
the school crisis is doomed to be an overgeneralization and therefore to be vulnerable to unfriendly critics. But having attempted an appraisal of the process and
consequences of school desegregation, I
now believe 2 things are clear: (1)
over 75 percent of the Negro students in
Virginia, by virtue of their isolation in
all-Negro schools, to that extent, receive
an education inferior to that received by
white students, and (2) all students in
Virginia, white and Negro, by virtue of
the willingness of State public officials to
let race issues distract them from school
issues, to that extent, receive an education inferior to that which our State i
capable of providing them. In both respects, there continues to be a denial of
equal educational opportunity to all Virginians, a denial we as State officials and
administrators must work to eliminate.
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