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ZONING AND LAND USE PLANNING IN RURAL VIRGINIA

By W. L. GIBSON, JR.

The Virginia General Assembly by en
abling acts passed in 1927 and 1938,1
granted counties the power to regulate
land use within their boundaries through
adoption of county zoning ordinances.
The earlier act applied to counties of
more than 500 people per square mile,
and thereby restricted rural zoning to
areas near urban centers. The 1938 Act
extended the authorization to counties
of 500 or less people per square mile and
made rural zoning possible without ref
erence to population density.

Rural zoning, like urban zoning, is the
creation of districts in which the uses of
land and buildings are regulated by law
to promote health, safety, morals, and
the general welfare. It applies to land
under the jurisdiction of counties lying
outside the boundaries of incorporated
towns. Zoning has its legal base in the
police power of the state and is granted
to counties by the Commonwealth
through enabling legislation. Authoriza
tion to zone is permissive; the counties
are authorized to regul~te land use if the
local governing bodies deem it desirable.
They are not directed to zone. If, how
ever, a county elects to exercise the pow
ers granted, the zoning ordinance must
conform to the general framework pro
vided in the enabling act. The act speci
fies the areas that may be zoned, the types
of regulations that may be imposed, and
the procedures to be followed in adopt
ing, amending, and enforcing the regu
lations.

CHANGING LANDSCAPE

Virginia's land resources - the fertility
of her soils, beauty of landscape, purity
--:rhe author is Professor of Agricultural Econom
ics in the College of Agriculture, Virginia Polytech
nic Institute.

I. Va., Acts, 1927, Ex. Sess., c. 15. Va., Acts,
1938, c. 415. Subsequent legislation revising, modi
fying, and extending these initial provisions are
contained in Va., Code, secs. 15.1-486-15.1-503.

of waters, luxuriance of forests, abun
dance of wildlife, and profusion of histor
ical sites - are a source of much wealth,
beauty, and enjoyment for Virginians
and their visitors. But they are neither
inexhaustible nor indestructible. To have
them today is no assurance we shall be
blessed with them tomorrow. Continuous
enjoYlnent by both today's people and
future generations is dependent upon
orderly development to avoid ruin.

Virginia is experiencing a rapid growth
in population amid forces that are push
ing her toward urbanization and indus
trialization. Rural Virginia is no longer
populated by farm people alone. Popula
tion movement, like the wheel within a
wheel, is outward to the rural countryside
but in,vard toward areas of concentra
tion. People are leaving farms for urban
employment, but the automobile and
higher incomes provide them the means
to live in the countryside where the
advantages of open space can be enjoyed.

Virginians are becoming aware of the
increasingly dominant role of metropoli
tan areas and smaller urban centers in
determining the use of all land in the
State. Not only are these expanding
urban influences pushing industrial, com
mercial, and residential uses into rural
areas, but residents of urban centers re
quire such products of nearby land as
water, recreation, transportation, food,
and the amenities of open space. As our
urban centers increase in size, influence,
and needs, the patterns of land use in
both urban and rural parts of the State
become more permanently fixed. The
land use pattern which evolves in the
next few decades will determine the
environment of future residents of the
State, including many now living.

Although we have accepted planned
land use as necessary public action for
cities and towns, we have failed to under
stand that benefits can be derived from
planning land use in rural areas. Incom
patible uses may occur more frequently
in densely populated areas, but they are
not confined to them. It is in the rural
areas where we need an awakening.

Despite the fact that county govern
ments have had the power to plan and
control the usc of rural lands for about
3 decades, only 29 of the 96 counties
have land use plans at the present time
and only 15 of these 29 counties have zon
ing ordinances. We have failed to extend
the concept of planning to rural areas;
and, thus, we have failed to reconcile
private and public interests in rural land
resources. We have the tools to guide our
communities toward a balanced use of
our land resources. Among the tools are
community planning, subdivision con
trols, building codes, and loning ordi
nances.

This article is 'concerned mainly with
zoning regulations, which are the legal
instruments used in rural ordinances.
Zoning can be used to prevent the hap
hazard mixture of land uses that de
presses property values, leads to tax as
sessment based on speculative values, and
causes friction among neighbors and
property owners.

RURAL ZONING IN VIRGINIA CAN BE
COMPREHENSIVE

Often people view rural loning as be
ing restricted to the control of land uses
in the immediate vicinity of cities and
towns where urban expansion is in prog
ress. Although these rural-urban fringes
are among the most critical areas in need
of zoning in the State, land use problems
extend far beyond urban fringes to em--



THE UNIVERSITY OF VIRGINIA

NEWS Letter
Assistant Editor

RALPH EISENBERG

Published on the 15th of each month from
September through August by the Institute
of Government, University of Virginia, Char
lottesville, Virginia 22903. The views and
opinions expressed herein are those of the
author, and are not to be interpreted as
representing the official position of the In
stitute or the University.

Entered as second-class matter January 2,
1925, at the post office at Charlottesville,
Virginia, under the act of August 24, 1912.

Printed by the
UNIVERSITY PRINTING OFFICE

brace-m·ost of -the -privateiy .owned land
in Virginia. Zoning in the less densely
populated sections of counties can help
us to (I) protect our water resources, (2)
reduce financial burdens caused by an
excessive mileage of roads and scattered
public facilities, (3) conserve our natural
resources and scenic beauty, (4) reserve
fertile lands for food production, (5) fos
ter fire protection for our forests, (6)
promote safety from flood damage, (7)
provide a basis for more equitable tax
assessments, and (8) help to avoid soil,
water, and air pollution. Fortunately, the
enabling acts permit comprehensive zon
ing in rural areas to include both subur
ban and open-country districts. Counties
are permitted "to regulate, by ordinance,
. . . the locations of those areas which
may be used as places of residence or in
which agriculture, forestry, trade, indus
try, or other specific uses may be conduct
ed, the height, bulk, and size of buildings
or other structures, the percentage of
land area which may be occupied, and
the minimum si~es of E~~s,-_~o_1!!~.s, or

·o-therQPeIl spaces."2 Furthermore, the
Act stipulates that it "shall be liberally
construed to the end that health, safety,
order, prosperity, conservation of natural
resources, and general welfare shall be
furthered."3

Recent growth in the State's popula
tion coupled with the concentration of
people in metropolitan regions and ex
panded industrial activity have brought
new community problems and goals.
These changes have created a need for
extending conventional types of zoning
regulations and for new powers and pro
cedures. Typically, Virginia zoning ordi-

2. Va., Acts, 1938, c. 415.
3. Ibid.
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nances have created districts to regulate
residential, commercial, and industrial
development. Little attention has been
given to providing open space and recrea
tional areas along the path ahead of
urban expansion. Nor, with few excep
tions, has development along Virginia
highways been regulated to avoid traffic
congestion and hazards, and to maintain
scenic values.

HIGHWAY ZONING

Ribbon-like business and residential
development along most of the State's
main highways presents critical problems
of traffic congestion, road hazards, and
decreased carrying capacity. In many
areas, highway congestion resulting from
unrestricted development needs attention
to protect the State's investment, to avoid
loss of beauty of roadsides, and to pre
serve safety in travel. Neglect of this
problem has caused tremendous expendi
tures of the taxpayer's money for high
way relocation. Roadside businessmen
have lost substantial investments when
it became necessary to build new arterials
to replace highways made obsolete
through congestion. The tourist industry
depends heavily upon a system of high
ways that provides ease of travel and
scenic panoramas. Virginia cannot expect
to develop this industry further, or even
maintain its present status, unless action
is taken to assure orderly development.
Consideration should be given to author
izing highway zoning at levels of govern
ment other than local - perhaps State or
regional - and to making highway zon
ing mandatory in critical areas.

FLOOD PLAIN ZONING

The General Assembly has not pro
vided specifically for flood plain zoning
tQ_ re.strict development _in areas_.where.
floods cause extensive damage to proper
ties and, on occasion, loss of life. Flood
plain zoning is unquestionably in the in
terest of the health and safety of the
people, and there can be little doubt that
its reasonable use falls within the scope
of the police power. However, the possi
bility of floods alone is unlikely to be
accepted as a reasonable justification for
the creation of flood plain districts. It
is not only necessary to restrict the devel
opment of land unsuited for residential
development, but to help conserve some
of our most productive agricultural land.
The Virginia General Assembly should
give consideration to granting localities
specific permission for flood plain zoning.

The results would appear in the fonn of
greater safety for some areas and im
proved conservation practices throughout
the State.

DRAINAGE ZONING

Large areas of poorly drained soils lie
in the path of urban expansion around
Washington, D. C., Norfolk, Richmond,
and other smaller urban centers. When
unregulated development occurs on poor
ly drained soils, situations are apt to arise
that threaten the health of the people.
In addition, further costs may appear
through excessive road costs, expensive
sewer and water lines, and the high cost
of building and maintaining schools and
recreational-,~!litieson poorly drained
soil.

Through reasonable restraints such as
minimum-sized lots and prohibitions on
the use of septic tanks, stream and under
ground water pollution can be abated
and contamination of ground surfaces
will be prevented. Provisions to encour
age consideration of soil characteristics
in the preparation of zoning ordinances
should be a part of the State's zoning
enabling act.

Further, zoning of poorly drained
areas, especially along the banks of rivers
where ribbon-like residential develop
ment is taking place, can help to conserve
lands so necessary as the habitat of much
of our wildlife.

CONSERVATION ZONING

The Virginia enabling act contains a
provision for conservation zoning. The
provision is quite general, granting the
governing body of any county or munici
pality permission to regulate, restrict,
and prohibit, by ordinance, "the excava
tion or mining of soil or other natural
resources.~~ How. mining .of soiL.a.nd.other
natural resources is to be determined is
not stated and there are no known cases
that provide judicial interpretation. It
appears that governing bodies are reluc
tant to create districts not enumerated
specifically in the enabling act. In view
of this reluctance, the enabling act
should be modified to mention specifical
ly the granting of authority to create
forest, recreation, and wildlife conserva
tion districts.

Water resources are rapidly becoming
a strategic factor in industrial develop
ment, and the conservation provision
should be extended to include water as a
basic natural resource. An adequate water
supply often depends upon upstream pro-



tective measures to stabilize streamflow
and to reduce flood crests and silt flows.
Benefits from zoning to provide this pro
tection accrue to downstream water users,
land owners, and recreational users. Wa
tersheds often extend beyond the bound
aries of local governments. If adequate
protection is to be assured, authorization
to zone will have to reflect the flow attri
bute of water resources.

AGRICULTURAL ZONING

Counties have been authorized to
create agricultural districts in their zon
ing ordinances and several have done so.
The main interest in agricultural dis
tricts, however, is not merely to reserve
highly productive lands for agricultural
purposes. Rather, the interest is in using
agricultural districts to preserve open
space in areas of urban expansion.

The interpretation of "general wel
fare" by the Virginia courts indicates that
they will not construe the powers granted
in the zoning enabling act liberally. The
burden created by establishing agricul
tural districts where properties have po
tential for more intensive uses must be
offset by equal benefits. It is clear that
such benefits cannot be substantiated on
a basis of value for farming. To meet the
benefit-burden principle in agricultural
zones, it may require a counting of bene
fits such as orderly development to pre
vent excessive cost of public services, to
avoid sprawl-induced inflation of land
values, and to gain the amenities derived
from open space in suburban areas. Many
temporary open spaces result from today's
urban sprawl, but too often the land is
idle with rapidly deteriorating improve
ments that mar the beauty of the coun
tryside. People have established resi
dences to gain the amenities of open
space only to find that unregulated de
velopment soon destroys the attractive
characteristics of the area.

Much interest exists today in the use
of preferential assessment of farm lands
in areas of rapid urban expansion. Be
cause of the heavy dependence by local
government on the real property tax,
these taxes can become a major expense
in the operation of farms. Many farmers
are forced to sell their land prematurely
because of their inability to pay the high
er real estate taxes. It has been estimated
that for every acre converted to urban
use, three more acres go out of agricul
ture. Two of these acres go into a ripen
ing stage for later transfer to non-farm
uses; the third remains idle.
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One way to avoid this land use pattern
is to assess the land for taxation purposes
in accordance with its use. This proce
dure is said to have merit on two counts:
it is more equitable and it encourages
the use of land for agriculture and for
estry and thereby maintains desirable
open space within urban development.
Some land in farming and forestry would
be zoned as agricultural and forest dis
tricts, and the real property tax assess
ments would be based on preferential
values consistent therewith.4 New Jersey
and Oregon combine preferential assess
ment with a roll-back tax feature to help
destroy any incentive the special assess
ment may give to encourage further spec
ulation in land.

Virginia has no statute granting local
governments the power to classify real
property by use for taxation purposes.
Two Constitutional provisions control
the taxation of real property unless oth
erwise exempted. Section 168 states: "All
property . . . shall be taxed; all taxes,
whether State, local or municipal, shall
be uniform upon the same class of sub
jects within the territorial limits of the
authority levying the tax, and shall be
levied and collected under general law."
Further, Section 169 provides "all assess
ments of real estate . . . shall be at their
fair market value~ to be ascertained as
prescribed by law . . ." (emphasis added) .
Nor can the governing body of any coun
ty tax a particular kind of real property
at a rate different from that imposed
on other types.

Currently, preferential assessment is
not possible in the State. Classification
of properties and assessments based there
on can be done only if the Virginia Con
stitution is amended and enabling acts
to authorize such procedures are passed
by the General Assembly. The situation
warrants careful study, and some means
to provide tax relief for farm properties
in the path of urban expansion need to
be found. Furthermore, the creation of
agricultural districts and preferential as
sessment based on these districts offers a
way to realize the public's interest in
maintaining open space in suburban
areas.

4. Appraisal of real property value for tax assess
ment or other purposes is, to some extent, a matter
of judgment. Determining when a given property
is ripe for a shift to a more intensive use is
exceedingly difficult. Thus, it appears that at least
in most instances use of land for farming and
forestry does influence values placed upon such
properties by appraisers. In fact, some preferential
assessment exists.

If preferential assessment is used, safe
guards must be established to prevent
the procedure from becoming a means
for land speculators to achieve lower
taxes on their holdings while awaiting
the time to develop. Effective preferential
assessment will depend heavily upon
strict definition of farm and forest use
and rigid enforcement of zoning regula
tions, or else the tax advantage will result
only in a rise in land values.

RELIANCE ON LOCAL GOVERNMENTS

As stated earlier, the enabling act per
mits local governments to use zoning
rather than directing them to zone. Many
counties have failed to recognize the need
for zoning until undesirable land use
patterns have been established and, be
cause of the nonconforming provision
that protects established uses, they con
tinue to postpone the use of zoning. Per
haps the time has arrived to recognize
that some zoning powers are best exer
cised at other levels of government. Some
rural zoning benefits extend beyond
county boundaries. Zoning to provide set
back lines along main highways is an
example. In other words, land use plan
ning and zoning for many problems can
not be achieved adequately through reli
ance upon county action. A number of
states have recognized this and provided
for zoning at the state or regional level.
The zoning agencies are authorized to
exercise only those powers that are re
quired to accomplish the particular ob
jectives, leaving other types of zoning to
local governments. Thus, the zoning pow
ers are comprehensive geographically but
limited functionally.

At the same time, there appears to be
a need to authorize some zoning in areas
of a size less than an entire county. With
in some counties the public interest in
zoning varies greatly because land use
problems are not uniformly distributed.
A strong interest in zoning may exist
where urban development is expanding
outward from towns as opposed to little
interest among people in the rest of the
county. Accordingly, efforts to use zoning
to achieve orderly development are de
feated because of apathy or reluctance
to accept zoning where the impact of
changing land use is not experienced.
Authorization to zone less than a county
might be helpful in such situations, but
care must be exercised to avoid urban
sprawl. Current statutes that enable cities
and towns to control development for
specified distances outside their bounda-



ries should be reviewed for both their
adequacy and the extent of their use.

NEED FOR EDUCATIONAL PROGRAM

One of Virginia's greatest needs in
land use planning is an educational pro
gram to create an awareness on the part
of local officials and the people in gen
eral of the benefits derived from plan
ning. Zoning is primarily an instrument
for orderly development; that is, its ma
jor benefits are derived from foreseeing
future problems and planning the use of
land accordingly. Too often county of
ficials as well as individuals make the
statement, "Why didn't we do this 10 to
20 years ago?" A strong educational pro
gram can overcome the handicap due to
time-lag-and-apathy- among--some citizens.
Any educational program should include
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research to determine what criteria to use
in foreseeing future problems, how zon
ing ordinances operate in practice, and
how zoning administration can be made
more effective.

The time has already come when open,
undeveloped land is a highly prized com
modity. Surely its value will increase
with the passing of time. It seems none
too soon for many communities to under
take a planned program of "space insur
ance" before the bulldozer blades uproot
their opportunities and conflicting land
uses destroy their desirable environments.

The educational program should not
be limited to a diffusion of knowledge of
what can be done under the present en
abling act. It must extend to a considera-

-tion of adjustments in the laws to author
ize counties and other units of govern-

ment to have more effective means for
coping with land use problems. But the
greatest need is a change in our basic
philosophy of property rights in land.
What constitutes the public interest in
land is more implicit than explicit, re
flecting the changing social and cultural
values of our time. It is increasingly ap
parent that we need to be more explicit
about planning aims. It is not enough to
say we value the land resources of our
State, with their many stores of wealth,
historical sites, and amenities of scenic
views. We need to say where we va!ue it
above the freedom of the owner to use
and build on his land. We need to say
what we are prepared to do to prevent
our physical environment troln being
either---destroyed---or greatly reduced---in
value for future genera.tions.
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