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THE 1966 GENERAL ASSEMBLY AND VIRGINIA'S TRAFFIC
PROBLEMS
By HIRAM M. SMITH, JR.
During the 1966 Regular Session of the
Virginia General Assembly, the principal
effort in the field of highway traffic legislation was directed towards the problem
of the drinking driver. 1 Although Virginia statistics show that about one-third
of all fatal highway crashes involve drinking drivers, surveys throughout the nation
indicate strongly that this proportion
would probably be closer to one-half if
complete information were available in
all cases.
,.. The drinking driver is, however, no
new problem. As early as 1934, Virginia
attacked it by enacting a law providing a
one-year mandatory license suspension, in
addition to other penalties, for a first
offense. Later, in 1956, the nationally
recommended presumptive levels, determined by chemical tests, were adopted.
Still later, in 1962, "implied consent,"
which was modeled after similar legislation previously enacted by New York in
1953 and by eight other states in the following years, came into being.
The concept of implied consent requires a word of explanation. The medical profession is in agreement that a
chemical test is the only fair and certain
method of determining the alcohol level
in an individual's body. Visual observance
is often unreliable and, moreover, there
is a deep-seated public misunderstanding
of the whole problem because a person
need not be "drunk" in the social sense
of the word, and manifesting the accepted
symptoms, in order to be dangerous as a
driver.
When chemical testing for intoxication
The author is Director, Public Information Governors Highway Safety Committee, Common~ealth
of J'irginia.
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General Assembly may be found in "The 1964
Legislature and Virginia's Traffic Safety Problems
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first became widespread in the United
States after World War II, defendants by
and large would submit to it without
protest. When the effectiveness of these
tests began to be apparent, however, refusals began to mount. It was this situation which led to the first implied consent
law.
IMPLIED CONSENT

In brief, implied consent provides that
anyone accepting the driving privilege is
considered to have given his consent to a
chemical test if charged with drunken
driving and placed under arrest for that
offense. Should the driver refuse to submit to the test without a good reason, his
driving privilege is withdrawn through
the suspension of his operator's license.
This suspension stands irrespective of
whether he is convicted or acquitted of
the charge of drunken driving. The refusal to take the test has no connection,
therefore, with the issue of drunken driving. The suspension takes place because
of a breach of contract with the state.
The opponents of implied consent set
up the wail that it is unconstitutional in
that it forces the alleged drunken driver
to give evidence against himself. This
charge is obviously erroneous when it is
realized that a defendant may be fingerprinted, searched, placed in a police lineup, subjected to a parrafin test to determine if he has recently discharged a firearm, or forced to don garments allegedly
worn by the criminal at the time of an
offense.
The Virginia Supreme Court of Appeals in 1963 followed the decisions of the
highest courts in other states in ruling
that the constitutional prohibition against
self-incrimination found in both the U.S.
Constitution and state constitutions is
confined to verbal or written testimony

only.2 The Court went on to say that the
defendant was not forced to submit to the
test. He could have refused and taken his
chance on the suspension of his license.
A

GLARING WEAKNESS

Virginia's initial attempt, in 1962, at
implied consent produced a law which
proved in practice to be riddled with
100pholes.3 The statute was amended favorably in 1964, but one glaring weakness
remained. There was no protection for
physicians.
Conceivably, an unwilling but consenting defendant might submit to a test.
Then he might repUdiate his consent and
claim that he acted under the orders of a
police officer and that the insertion of a
needle by the physician amounted to
assault. Admittedly, his chances of recovery would be remote. But the possibility
exists and extreme reluctance to act developed among physicians and other personnel qualified to withdraw blood.
The effect of this reluctance is shown
by our convictions for drunken driving
which have been obtained by the State
Police. In 1961, the last full year before
implied consent, there were 2,277 convictions~ In 1962, with 6 months of implied
consent, convictions declined to 2,056. By
1964, they had dropped to 1,725 but rose
to 2,098 in 1965.
This falling off in convictions occurred
despite the manner in which well-trained
State troopers presented their cases and
the steady increase in the number of
drivers which .presumably means that
more people are driving while drinking.
In addition, arrests for drunken driving
fell off in the cities, counties, and towns,
2. Walton v. City of Roanoke, 204 Va. 678 133
S.E. 2d 315 (1963).
'

3. See the author's "Implied Consent Legislation
and the Virginia Experience," 38 The University 01
Virginia News Letter 37 (June 15, 1962).
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indicating that police officers in these jurisdictions were averse to charging this offense in the face of the many difficulties
placed before them by the law. In fact, at
least two of the large political subdivisions in the State began to arrest for reckless driving instead of drunken driving.
Of the 15 states which now have implied consent (North Carolina is not
included here, since that state's law has
no license suspension or other penalty
for refusal), 6 give protection to medical
personnel. Such protection ranges from
Nebraska's prohibition against suits even
for negligence, to the "usual and ordinary
care" required in Utah. Oddly enough,
The Uniform Code, a national compilation of recommended traffic laws for
'States, fails to provide protection. M issouri and Oregon limit testing to breath
only, making it unnecessary.
Well-founded or not, the concern of
physicians over potential suits was so
great that the Virginia Hospital Association circularized its members with a warn~
ing not to withdraw blood for test purposes without the written pennission of
the accused.
Thus, difficulties :began to arise. Medical personnel began· to request written
permission and refu;sed· to withdraw blood
without it. Under the law, a defendant
refusing to sign this form 'is not refusing
the test and his license cannot be suspended for that act.
Much fanfare has arisen from opponents of implied consent that no defen~
dant should be forced to waive his tights
if a physician was negligent; and it was
conveniently written into the 1964 law
that no one could be required to sign a
"waiver or release of liability." This claim
is utterly misleading. No physician expects to be relieved of: liability for culpa-

ble negligence and it is doubtful if a law
protecting him from such would be supported by the courts. The so-called
"waiver" provision was simply for the
purpose of granting permission to the
physician to withdraw blood so that the
defendant could not later claim he was
assaulted. If the defendant suffered harm,
say, through an infected needle, he could
bring action. This is true of blood withdrawal for any medical purposes.
PROPOSALS FOR IMPROVEMENT

Thus, the Governor's Highway Safety
Committee recommended that a refusal
to sign a "permission slip" would constitute a refusal to submit to the test, although it would in no sense relieve the
physician of liability for negligence. And
it might be noted that the chances of
negligence in simple blood withdrawal
by a competent person are about as remote as a defendant recovering for assault
incidental to it.
The 1966 General Assembly inserted a
provision in the law which provided that
a physician, or other qualified person,
could not be held liable for the act of
withdrawing blood itself but could be
held responsible for any negligence arising from such an act. It now remains to
be seen whether this will materially improve the situation. It does appear, however, that physicians often are reluctant
to withdraw blood for fear of court summonses and other legal entanglements.
For some reason, the 1966 General Assembly did not consider the substitution
of the breath test for the blood test. The
medical profession endorses the breath
test and a police officer can be quickly
trained to operate any of the breath
analyzing devices. Virginia remains, therefore, the only state with implied consent
legislation which limits the testing to
blood.
LOWERING OF PRESUMPTIVE LEVEL

Extensive efforts were also made in
1966 to lower the presumptive limit for
drunken driving from the present .15 per
cent of alcohol by weight in the blood to
.10 per cent. This proposal is in line with
national thinking, and three other states
have adopted the lower level.
The .15 level which is medically considered far too generous was set when test
laws were first enacted. At the .15 level,
no one is capable of driving properly and
it represents the consumption of about a
half pint of 100-proof whisky within an
hour by a 160-pound person.

As something of a compromise, the 1966
General Assembly enacted a law providing that anyone with a concentration o{~
as much as .10 is presumed guilty of the
lesser offense of driving while "im_
paired." Conviction of this offense calls
for a license suspension for 6 months
instead of 12 months as is required when
a level of .15 is present. It appears that if
a test is refused, the defendant cannot be
convicted on the lesser charge of driving
while impaired but must be either convicted of drunken driving or acquitted.
Those ·opposed to lowering the level
stated that chemical testing is "test tube
justice," although it is not clear why other
scientific aids to law enforcement are not
similarly considered.
-The-'-corite-ntion-th£if-itis wrong to
punish a person whose level, for example,
is .16 and free one whose level is .14
merits explanations. Virginia law, and
those of other states using the same presumptions, states that a person is presumed intoxicated at .15 and medical authority is in agreement that no one can
drive safely at that level. Some limit must
therefore be established.
The law further provides that an individual is presumed not to be intoxicated
if the level is not above .05. If it is above
.05 but less than .15, the test reading is ~
to be considered along with any other
evidence and with no presumption raised
either way. But so seldom is anyone convicted if the reading is a hair short of .15
that it is not generally known that it can
be done. This law was designed to give
leeway and discretion in deciding cases
on an individual basis.
The new "impaired" law should result
in convictions where readings are in the
present area of no presumption. Although
the penalty will be less severe, persons
driving when dangerously - impaired will
not go scot-free.
n

DRIVER LICENSING

A 1966 law which will be distressing to
many teenagers raises the minimum driving age from 15 to 16. This is in line with
a national trend, although at least 12
states issue types of licenses at age 14 and
1 at age 13. The added year gives a
little more maturity and makes the age
uniform throughout the State~ Now, most
of our larger cities in Virginia require
age 16 by ordinance and the past difference between local and State law has
caused both confusion and resentment.
The change in the age requirement was
somewhat softened by a provision permit- ~
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ting a learner's permit to be issued at age
15 and 8 months. The learner's, or temrporary instruction permit, allows driving
only when the operator is accompanied
on the front seat by a fully licensed driver.
OTHER ACTS ADOPTED

A number of additional laws relating
to traffic safety were passed in 1966.

Uninsured Motorist's Fee
One such act raised the fee required
from an uninsured motorist from $20 to
$50. The proceeds from these fees go into
a fund which can be used partially to
reimburse, through their insurance companies, those motorists suffering innocently from the actions of drivers unable to
pay damages. The smaller supplementary
fee required of insured motorists was not
rescinded. The payment of the uninsured
fee provides abs~lutely no protection
whatsoever in· the way of insurance to the
payer, however, and he loses his driving
privileges when unable to pay himself.
This increase in the uninsured motorist's
fee comes close to compulsory insurance,
since liability insurance can be obtained
for only a small additional cost.
Reckless Driving
, . The reckless driving law was amended
to include the offense of driving 20 or
more miles per hour in excess of posted
limits of 45 miles per hour and above, or
in excess of 80 anywhere. Formerly, reckless driving consisted of driving an automobile in excess of 75 or large trucks and
similar vehicles in excess of 65 miles per
hour.
Property Damage Limit
The property damage limit requiring a
written report of a crash was raised from
$50 to $100. The $50 limit had been in
effect since 1932 and had become utterly
unrealistic in the light of rising costs and
more complicated automobiles. Now, the
slightest fender bumping can run in excess of $50 and place involvement in a
crash on a driver's record. It should be
noted that the $100 applies to all damage
done to the involved vehicle or vehicles
and any other property struck. Also, any
crash causing death or personal injury
must be reported, no matter how small
the property damage.

Driver Licensing
Driver licensing laws were strengthened
to provide that an applicant failing his
~ examination for original issuance may be

examined twice only during the following
12 months and that it is a misdemeanor
to give false information to the Division
of Motor Vehicles regarding adverse physical or mental conditions when applying
for an original license or a renewal. If
such conditions are indicated, the Motor
Vehicle Commissioner may require an
examination by a physician to determine
if the indicated defects preclude safe driving.
Loss of an operator's permit was provided for 1 year upon 2 convictions within any 12-month period of failing to stop
and provide identity on the part of a
driver involved in a crash resulting in
damage of as much as $100 to the property of someone else. Previously, the
suspension existed only for one similar
conviction when the crash involved death
or personal injury.

Traffic Control
School crossing guards, if. in uniforms,
were given authority to control traffic and
take precedence over signs and signals.
Safety Standards
The Superintendent of State Police
now has the authority to establish safety
standards for all new tires sold, offered
for sale, or used on automobiles and station wagons. In so doing, he may either
establish such standards or adopt nationally recognized ones.
Study Commission
In terms of the future, perhaps, the
most important single act relating to traffic safety was the establishment by the
1966 General Assembly of the Virginia
Traffic Safety Study Commission to be
composed of 19 members appointed by
the Governor. The Commission was directed to make a comprehensive study of
traffic safety in order to
(a) provide a factual basis for long
range planned improvement of
State and local traffic safety functions;
(b) develop through joint planning
and fact finding a better public appreciation for State and local safety services and their benefits;
(c) guide the General Assembly and
administrative officials in keeping
pace with future growth of highway transportation safety problems
as well as provide detailed recommendations for improvement in
safety services to Virginia motorists
and a plan of priorities for imple-

menting these recommendations
within the forseeable future.
The Commission is required to report to
the Governor and the General Assembly
not later than November 1, 1967.
DEFEATED PROPOSALS

A measure which did not pass but
which received considerable attention was
the adoption of reflectorized license
plates. Some sources contended that such
plates could sharply cut crashes, particularly the rear-end type. However, it was
decided that this claim had not been
supported sufficiently to justify the cost
of conversion, which would run in excess
of $500,000.
Studded tires also were not accepted
for the somewhat similar reason that existing research has not demonstrated that
the improvement in traction they provide
could compensate for the damage they
would do to the highways, .particularly
in a State with. the relatively mild climate
of Virginia.
The 1964 law which requires confiscation of any vehicle operated by a driver
whose license has been revoked or suspended was not changed although there
was speculation that it would be rescinded. This is a strong measure, indeed, even
though an innocent lien holder or an
owner whose car may be involved is protected. It should be noted, however, that
a licensing system becomes worthless if
unsafe drivers cannot be restrained from
operating.
The 1964 General Assembly enacted a
law calling for an additional $5 to be paid
over and above fines and costs upon any
conviction required by law to be reported
to the Division of Motor Vehicles. This
law was attacked on the grounds of discrimination in that it placed additional
penalties on a specified type of offender
only and that it was using facsimiles of
fines as a revenue raising measure, since
the money was earmarked. to be used for
the support of the operation of the Division of Motor Vehicles. The movement
for repeal of this law was halted, while
the Assembly was in session, when the
Supreme Court of Appeals ruled that the
additional assessment was :in order in
that it compensated the ·Division of Motor
Vehicles for processing the conviction reports.
THE 1968 ASSEMBLY
While other laws relating to traffic
safety were enacted, those which have
been described above are the most impor-
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tant ones affecting the public as a whole.
All of them will go into effect on June 27,
1966.
Virginia's traffic laws on the whole are
in substantial agreement with The Uni-

form Code and no substantial reWrItIng
is necessary. It is to be hoped that the
1968 General Assembly, which will have
before it the report of the Virginia Traffic
Safety Study Commission, will see fit to

provide those changes which, with the
cooperation of the medical and other~
authorities involved, will make possibl~
an improvement in Virginia's already
good record of traffic law enforcement.
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