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RECENT DEVELOPMENTS IN VIRGINIA'S JUDICIAL SYSTEM:
Trial Courts of Record
By HUBERT D. BENNETT
Since the adoption of the constitution
of 1902, Virginia has had a system of
trial courts of record composed of the
circuit courts of counties and cities, corporation or hustings courts of cities, and
a few other city courts. At the close of
World War II in 1945, Virginia had 35
judicial circuits and 19 city courts
presided over by a total of 54 judges. In
1965 there are 40 circuits and 21 city
courts with a total of 79 presiding judges.
The personnel of the judiciary has therefore increased by 25 members during the
past 20 years. This is a very substantial
increase of almost 50 per cent and is
probably the largest in any 20-year period
of Virginia's history.
THE CAMPBELL COMMISSION

Pursuant to a House Joint Resolution
adopted by the 1944 General Assembly,
a commission was appointed in that year
to study the administration of justice in
Virginia. This commission, under the
chainnanship of Stuart B. Campbell of
Wytheville, recommended among other
things that the number of judgeships in
the Commonwealth be reduced to 39.
This would have provided for 23 circuits
and 14 city courts. Two additional
judges-at-Iarge would have been elected
to preside in any court where assistance
was needed. In making the recommendation for so drastic a reduction in personnel the commission suggested rearrangement of the counties and cities of the
State so that two objectives would be
accomplished: (1) as near an equal distribution of the caseload as possible; and
(2) a full utilization of judicial manpower.
When one considers the commission's
goals and recommendations there is general agreement that the commission did
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an excellent job. The only difficulty was
that the investigating body did not anticipate the tremendous increase in litigation which was to begin "after World
War II, and no one could have expected
them to foresee it. If the judicial personnel had been reduced as recommended,
a huge backlog of untried cases would
have resulted within a few years.
CONGESTED DOCKETS

In estimating the future needs of the
judiciary, the Executive Secretary of the
Supreme Court of Appeals and the Judicial Council of Virginia always consider
the State's population which has increased from 2,677,000 in 1940 to an estimated 4,300,000 in 1964. Ligitation naturally rises with increased population.
In studying statistics compiled in other
states, and from the Virginia experience,
it appears that 50,000 persons constitute
a population unit sufficient for one judge.
Section 95 of the Virginia Constitution
gives the General Assembly power to
create new circuits provided the circuit
contains not less than 40,000 inhabitants.
Court administrators in the United
States have been talking about congested
court dockets for the past 15 years. This
problem has been the popular point of
attack for bar presidents and those interested in judicial administration. Without
question, congestion has been a real difficulty in many jurisdictions. In Virginia
a court docket is considered to be congested when a litigant cannot get a hearing promptly. There is no consensus as
to what constitutes congestion; the inability to dispose of a case in a reasonable
time is the real problem. At the same
time there is the need for the removal
of old cases from the dockets as a matter
of good housekeeping. In some sections
of the United States a litigant instituting
an action in 1965 cannot have his case
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set for hearing before 1968 or 1969. In
Virginia this unfortunate situation has
been avoided in most courts by anticipating the man power needs of the judicial
system and by effective administration of
the court system.
EXECUTIVE

SECRETARY

I like to think that some of the credit
for anticipating the judicial needs of the
State can be attributed to the establishment of the office of Executive Secretary
in 1952. The Chief Justice of the Supreme Court of Appeals, prior to the
meeting of the 1954 General Assembly
asked that a study be made by the Executive Secretary to determine the need for
additional judges and whether a realignment of circuits and courts was necessary.
Many courts were visited by the Executive Secretary during 1953, officials were
interviewed, and information was gathered. By the time the 1954 General Assembly convened, the conclusion was rather
definite that additional judges were needed, and that in some areas a realignment
of the circuits would help.
Confusion resulted in 1954 from the
fact that there were requests for additional judges in six localities. At that
time the present Governor of Virginia,
Albertis S. Harrison, Jr., was a menlber
of a subcommittee of the Senate Courts
of Justice Committee; some other members included Mosby G. Perrow, Edward
O. McCue, Jr., and M. M. Long, Sr. The
subcommittee recommended fur the r
study of the problem and this recommendation was adopted. The 1956 General
Assembly created six additional judgeships and made certain changes in the
alignment of six judicial circuits. Thus,
the development of the trial courts- of
record was being accelerated to meet the
needs of the Commonwealth.
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The 1958 General Assembly continued
the strengthening of the trial court judiciary by the authorization of five nevI
judges and the realignment of three circuits. Three more judges were added in
1960, two more in 1962, and four additional judgeships were created in 1964_.
JUDICIAL STATISTICS

A factor of first importance in the
developmen t of the trial court of record
is an adequate system of judicial statistics. Court statistics of some type have
been collected for over 100 years in Virginia. Throughout this period the reports
of the court clerks have been filed with
the Comptroller, the Governor, and the
Clerk of the Supreme Court of Appeals.
Very little use was made of these reports,
however, since none of the officials receiving them had time for tabulation and
study. In 1952 the Executive Secretary
was instructed to prepare a new report
form and his office was made the depository for these reports. A decision ,~a~
made that the clerks' reports should have
tor their purpose the -tecording--of statis..:
tical data showing the condition of the
dockets of the co'urts -and not the nlere
amassing of statistics. In 1952 many clerks
of court were not reporting. This defect
has been completely overcome and today
the cooperation of the clerks is excellent.
The report form currently used shows
the number of cases commenced in each
court, the number concluded, and the
number pending. These reports are submitted monthly and a central review of
them by the Executive Secretary indicates
those courts where the dockets are in
danger of becoming congested. In recent
years the final tabulations of the statistics have been used by the committees of
the General Assembly to help determine

caseloads and to ascertain whether new
judgeships need to be created.
Between the fiscal years 1941-42 and
1952-53, the number of cases commenced
in the trial courts of record increased
from 20,368 in 1942-43 to 42,514 in 19.t)253. Since the Executive Secretary began
the collection of the reports, the nUluber
of cases commenced has continued a
steady increase as shown in the following
tabulation:
Calendar Year
1953
1954
1955
1956
1957_
1958
1959
1960
1961
1962
1963
1964

Cases Commenced in
Trial Courts of Record
43,461
43,977
42,816
46,334
-- , 4a4.l6
52,323
52,771
54,048
57,527
60,472
65,467
66,435

Another way of looking at the vohulle
of judicial business is the caseload per
judge. Between the fiscal years 194] -42
and 1952-53 the caseload per judge
ranged from 384 in 1942-43 to 737 in
1952-53. Despite the increase in the number of judges, the caseload per judge has
continued to mount as shown in the following tabulation:
Calendar Year

Caseload per Judge

1953
1954
1955
1956
1957
1958
1959
-1960
1961
1962
1963
1964

737
745
738
713
745
758
754
-740788
806
873
841
JUDICIAL COUNCIL

In 1928 the General Assembly established a Judicial Council composed of
judges and attorneys to work for the
maintenance and improvement of the
judicial system and to conduct studies
and make suggestions for improved methods. The Council was very active for a
few years, and then became almost dormant. After being revitalized in 1947,
however, the Council soon became a
potent force for judicial improvement.

Prior to 1950 the Judicial Council was
actively working for the creation of a
Judicial Conference, the adoption of ~
Rules of Court, and the establishnlent
of the office of Executive Secretary.
Early in 1948 the Judicial Council decided that the courts needed new rules
of procedure. For many years the Supreme Court of Appeals had possessed
the power to promulgate rules of procedure but had failed to take any action.
One purpose of the proposed new rules
was to simplify judicial procedures so
that the flow of litigation could be expedited. In 1949 the Supreme Court of
Appeals adopted the Rules which becanle
effective in 1950.
The Rules of Court were very ¥,Tcll
accepted-by-the- bench and bar, and-tt-is-generally recognized that they have been
helpful in expediting litigation. The
Rules were largely the work of the Drafting Committee of the Judicial Council,
composed of Aubrey R. Bowles, Jr.,
Ralph T. Catterall, and Judge Brockenbrough Lamb.
Since the adoption of the Virginia
Rules many other states have adopted
the Federal Rules almost without change.
As time goes on, and more graduate.s of
the law schools are trained in Federal
procedure, it may be that all the states ~
will eventually adopt the Federal Rules.
Whatever the course pursued it isgenerally accepted that the courts should
prepare and adopt their own rules of
procedure.
Before the Supreme Court of Appeals
was asked to promulgate Rules of Court,
meetings of the local bars were called
and the proposed rules were discussed.
Mr. Bowles or someone else who had had
a part in drafting the proposals usually
spoke to the assembled attorneys. When
it was thought-that-the bar had-been acclimated to the proposition, plans were
made to present the proposed rules to
the members of the judiciary. The members of the Judicial Council decided that
there should be a personal approach to
the judges. At the request of the Chief
Justice, Governor William M. Tuck provided funds for a meeting of the judges
in the Supreme Court of Appeals building in Richmond on February 26, 1949.
The judges, by a majority vote, gave their
approval to the Judicial Council's program of procedural reform as embodied
in the proposed rules of court.
JUDICIAL

CONFERENCE

At this same meeting, which was the ~
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first time all the judges of courts of record of the State had ever assembled
a group, the Judicial Conference was
established. The Judicial Conference,
which is composed of all the judges of
courts of record, requested the Judicial
Council to prepare legislation to Inake
the Conference a statutory body and to
provide that expenses incurred by the
judges for attendance at meetings be paid
from State funds. Action to this effect
was taken by the 1950 General Assenlbly.
One of the main purposes of the
founding of the Judicial Conference was
to give the judges a forum where they
could speak, exchange ideas, compare
problems, seek solutions, and fraternize
with their fellow judges. Provincialism
was to be discouraged. All members of
the judiciary were to be "State judges,"
not just the judge of a certain circuit or
court. Looking back it seems that the
Conference has been valuable not only
because of the content of the progTams
but also because of the esprit de corps
that has developed as a result of the
meetings. Since 1958 the work of the
Judicial Conference has been ably continued by the present Chief Justice, J ahn
W. Eggleston.

rlS

ASSIGNMENT OF JUDGES

"

The real test of cooperation among the
trial courts of record is the practice of
designating a judge to go into another's
jurisdiction to assist or serve in the place
of a sick, disqualified, or absent judge.
Such an assignment is made only with
the consent of the judge designated, and
the cooperation of the judges has been
excellent, as shown in the accompanying
tabulation.
Number of
Judges
Number of Judges Accepting
of Trial Courts One or More
Year
of Record
Designations
1953
1954
1955
1956
1957
1958
1959
1960
1961
1962
1963
1964

59
60
59
65
65
70
70
73
73
75
75
79

41
42
41
38
50
41
38
35
41
50
47
56

This plan provides for the maximum
,use of judicial manpower by allowing a
judge who may have some free time to

help his fellow judge who may be troubled with a congested docket. The statute
providing for judges to serve in circuits
and courts other than their own can be
traced back to the Code of 1887.
RECENT DEVELOPMENTS

Two other developments in recent
years have increased the value of the
designation statute as a means of combating congested dockets. In 1938, and
by amendment in 1954, a retired judge,
with his consent, was given the authority
to assist in any jurisdiction. For this service he receives his expenses and may
serve under a designation for a period
of 90 days. This situation will be affected
by another development which resulted
from a 1954 statute. In that year retirement became nlandatory at the age of 75
for all judges of courts of record, and
an amendment in 1962 lowered the age
to 70 for trial judges of courts of record.
Judges elected by the General Assembly
before 1954 remain on the courts without
any mandatory provision for their retirement.
Another development in 1962 gives
some help to the litigant who complains
that a judge is holding his case under
advisement for an unreasonable length
of time. When such a condition exists
the Chief Justice may be notified by
privileged communication. The Chief
Justice is then empowered to inquire
into the cause of the delay and to designate a judge, or retired judge, to assist
the resident judge in the perforluance
of his duties.
Prior to 1958 the budget for the Supreme Court of Appeals and the trial
courts of record was prepared by the
State Comptroller who was very considerate of the judiciary. In that year the
Chief Justice expressed the opinion, however, that the Court of Appeals should
prepare the budget for both that court
and the trial courts of record in order
that those who were close to the judicial
system and knew its needs could make
budget recommendations to the Governor. This proposal was approved by the
General Assembly and it is hoped that
the new procedure will help the General
Assembly in keeping Virginia judicial
salaries at least commensurate with those
of adjacent states.
A discussion of recent developments
would be incomplete without some mention of pretrial procedure. By pretrial is
meant conference between the judge and
attorneys prior to the date set for hearing. At such inquiry there may be an

attempt to narrow· the issues of the case,
obtain evidence for use at the trial, or
inspect documentary evidence. Rules are
formulated for control of such conferences, and the purpose of pretrial is to
speed the disposition of cases. When the
Judicial Council was working on the
Rules of Court in 1949, it carefully considered a recommendation to make pretrial mandatory in civil cases. The Council adopted a rule which made pretrial
possible upon the motion of any party or
the court. The decision of the Judicial
Council seems to have been received with
favor by the bar.
Another recent development occasioned by decisions of the U. S. Supreme
Court has resulted in changes in the
preparation of the record of proceedings
in criminal cases. In the past Virginia
did not employ official court reporters
who by use of shorthand or mechanical
means furnished a complete record of a
trial. Because of recent decisions of the
U. S. Supreme Court relating to the
rights of criminal defendants, and especially those who are indigent, the 1964
General Assembly provided that all felony trials had to be recorded either by
a court reporter or by means of an electronic device. Since there are very few
court reporters available in the cities,
and practically none in rural areas, some
60 courts of record have purchased recording machines in order to comply
with the provisions of the law.
These decisions concerning the rights
of criminal defendants have meant that
more and more petitions for habeas corpus are being filed by inmates at the State
Penitentiary. This is having some congestive effect on dockets in Virginia and
other states. In addition, the building of
the interstate highway system has also
caused the filing of a large number of
eminent domain proceedings in jurisdictions where these highways are being constructed. In spite of these occurrences,
however, the latest statistics for 1964 do
not show serious congestion in more than
three or four Virginia courts.
JUSTICE WITHOUT DELAY

During the past 15 years the chief concern of those interested in the trial courts
has been how to prevent the dockets
from becoming congested. In Virginia
various instrumentalities have been used
to detect and remedy this condition such
as the Judicial Council, Judicial Conference, and Executive Secretary of the Supreme Court of Appeals. Statistics and
the collection of other information about
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the courts, Rules of Court, designation

Chief Justice, pretrial-all these methods

of judges and retired judges to assist in

have been employed. The reason for

congested areas, added powers for the

these developments is that the citizens

want efficiency in their courts, and there
is common agreement that every man
has the inherent right to justice withou~
delay.
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