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Rapid population expansion outside
existing municipalities gives rise to a
pressing problem - the need and proced..
ure for extending municipal boundary
lines. Prior to the adoption of the
Constitution of 1902, the boundaries
of Virginia municipalities were contracted
and extended by special acts of the
General Assembly. Section 126 of the
Constitution now prohibits the General
Assembly from passing special acts for
uch purposes and requires "general laws
or the extension and contraction from
time to time, of the corporate limits of
cities and towns." In response to this
provision, the General Assembly has
adopted a procedure by which the extension of a particular municipality's boundaries is determined in a suit at law between the municipality and the county
in which the area sought to be annexed
is situated. 1 This article gives a brief
account of how the Virginia system of
annexation operates. Attention is given
to the means of initiating annexation
proceedings, the statutory guides for the
annexation courts, the types of evidence
usually presented before annexation
courts, the terms and conditions upon
which annexation is to be permitted, and
the final disposition of the proceeding.
INITIATING ANNEXATION PROCEEDINGS

Proceedings to extend a municipality's
boundaries may be initiated by anyone of
four different methods: 2
1. The municipality desiring to extend
its boundaries may initiate action
by adopting an ordinance setting
forth (a) a description of the area
to be annexed, (b) the "necessity
and expediency" of the proposed annexation, and (c) the terms and
1. Va. Code, sees. 15-152.2-15-152.28.
2. Va. Code, sees. 15-152.3 and 15-152.4.

conditions upon which the annexation is to be made.
2. By petition of 51 per cent of the
voters of an area who desire to be
annexed.
3. By a resolution of the governing
body of the county requesting that
certain areas be annexed to the municipality.
4. By a resolution of the governing
body of a town requesting that the
town be annexed to a city.
Irrespective of how the proceedings are
initiated, the action is filed with the
circuit court of the county in which the
largest portion of the territory to be
annexed is located. Contested proceedings
are then heard by a specially constituted
annexation court, consisting of the judge
of the county from which the territory
is to be annexed and two judges of
judicial circuits remote from the area,
who are designated by the Chief Justice
of the Virginia Supreme Court of Appeals.
The judge of the county from whi<;h the
territory is to be annexed may sit alone
where the proceedings are uncontested.
STANDARDS FOR ANNEXATION

The statutory guide for the annexation
courts during the years has been the
"necessity for and expediency of annexation." That guide presently reads as follows:
The court shall determine the
necessity for and expediency of
annexation, considering the best
interests of the county and the
city or town, the best interests,
services to be rendered and needs
of the area porposed to be annexed, and the best interests of
the remaining portion of the
county.3
3. Va. Code, sec. 15-152.11 (b).

If a majority of the court is satisfied that
the proposed annexation is "necessary and
expedient," an extension must be granted.
The court is not forced to give exactly
what is asked for, but may add or deduct
from the area requested by the municipality and may alter the terms and conditions upon which the municipality proposes to make the annexation.
Although the courts have consistently
held to the principle that the municipality must establish by a preponderance
of the evidence the "necessity for and
expediency of annexation," they have
never set forth exactly what is required
to meet this standard. The closest thing
to a statement of what is required was
made by the Virginia Supreme Court of
Appeals in 1906 when it said:
The necessity for or expediency
of enlargement [of municipal
boundaries] is determined by the
health of the community, its
size, its crowded condition, its
past growth, and the need in the
reasonably near future for development and expansion. These
are matters of fact, and when
they so exist as to satisfy the
judicial mind of the necessity for
or expediency of annexation,
then, in accordance with the
provisions of the act, the same
must be declared. 4
This position was supplemented a few
years later when the Supreme Court of
Appeals stated that
when the evidence, considered
with respect to the health of the
community, the city's size, its
crowded condition, its past
growth, and its present needs, as
well as its needs in the reasonably
4. Henrico County v. City of Richmond, 106 Va.
294-295, 55 S.E. 687 (1906).
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near future, for development and
extension, does show that some
portion of the land proposed to
be annexed to the city should
be annexed, it is made the duty
of the court to enter a proper
order, embodying what it deems
reasonable and fair terms upon
which the annexation is to be
had, and to direct the annexation
of such territory in conformity
with the terms and conditions
prescribed in the order. 5
And, finally, the Supreme Court of Appeals has stated that the General Assembly has established "the policy of
placing urban areas under city government and keeping rural areas under
county government."6
TYPES OF EVIDENCE

While the courts have never set forth
the exact kind of facts that must exist
to satisfy the judicial mind on the "necesity and expedienc-y..o£ annexation," there
has been built up through the years a
very definite pattern of factors that are
considered in all annexation proceedings,
whether opposed or unopposed. These
factors fall into four general categories:
(I) the municipality's need for additional
territory, (2) the need for governmental
services in the areas sought to be annexed, (3) the "community of interest"
between the area sought to be annexed
and the municipality, and (4) certain
financial considerations.
Need for Additional Territory. One
of the principal factors, and usually the
5. Alexandria v. Alexandria Co.~ 117 Va. 236, 84
S.E. 631-632 (1915).
6. County of Norfolk v. Portsmouth~ 186 Va.
]045, 45 S.E.2d 144 (1947).

first to be stressed at the hearing, is the
municipality's need for additional territory in order to grow and develop. The
municipality submits evidence to support
its position that it lacks industrial and
residential building sites and that this
lack has forced many residents to go
beyond the city limits in order to find
suitable sites. The city usually contends
that these fringe area developments constitute a "spilling over" from the city,
that they are really part of the city, and
that the city's boundaries should be extended to include the built-up areas. The
county introduces evidence designed to
show that there is still vacant land within the' limits of the municipality and
that the people in the fringe areas went
there to escape city taxes and regulations
and to e joy Quntry 'ving and the
benefits of lower county tax rates.
Need for Governmental Services. A considerable portion of the hearing in all
annexation proceedings is devoted to the
presentation of evidence on the governmental services required by the residents
in the area sought to be annexed, the
type and quality of services being
provided by the county, and the type and
quality of services that would be provided
by the municipality. Each side presents
witnesses and evidence to support its position and to refute the claims of the other
side.
It is generally in connection with the
question of governmental services that
the residents of the area sought to be
annexed make their strongest objections,
contending that they do not need or
desire the additional services to be provided by the municipality after annexation. While these objections are certainly
weighed in the court's over-all consideration, the principle has been clearly established that such objections alone shall
not. he controlling in the determination
of the necessity and expediency of extending a municipality's boundaries. The
general position is well expressed in the
following words from an opinion by the
Virginia Supreme Court of Appeals:
A county resident may be willing
to take a chance on police, fire
and health protection, and even
tolerate the inadequacy of sewerage, water and garbage service.
As long as he lives in an isolated
situation his desire for lesser services and cheaper government may
be acquiesed in with complacency, but when the movement
of population has made him a
part of a compact urban com-

munity, his individual preferences can no longer be permitted
to prevail. It is not so much that
he needs the city government as
it is that the area in which he
lives needs it. 7
The courts have also rejected the contention that annexation should be defeated because it will lead to higher taxes
for the person annexed; pointing out
that such a burden is "inseparable from
the attainment of increased public benefits and advantages; and should not be
allowed to bar the future welfare and
progress toward a more advanced and
higher stage of civilization of the whole
community, . . . . "8
The type of evidence submitted on
this point obviously varies from proceeding to -proceeding. As a general rule,
however, the municipality presents detailed statistics designed to compare the
kind and scope of service and functions
provided by the municipality for its
residents with those provided by the
county for the residents of the area
sought to be annexed. These comparisons
extend to education, health, welfare, law
enforcement, fire protection, planning
and zoning, recreational facilities, and
ot1her areas of governmental activity that
benefit the individual resident.
Community of Interest. Anot'her factc
considered in all annexation proceedings is referred to as "community of
interest." The idea underlying this phrase
is that there are very close economic,
social, and cultural ties between the
residents of the municipality and those
of the areas sought to be annexed. From
this premise it is argued that when a
municipality's "natural boundaries" have
grown beyond its "legal boundaries"
there should be an adjustment in order
to bring' the two into "proper" alignment. At. the hearing_evidence is introduced to show that the municipality and
the area sought to be annexed are actually one uninterrupted and homogeneous
community. This is done by showing the
extent to which residents in the surrounding areas utilize the stores, churches, recreational facilities, libraries, employment
opportunities, and other social and economic institutions located within the municipality. An effort is also made to show
that the development in the fringe areas
of the muncipality is the result of an
overflowing from the city and not from
conditions outside its boundaries.
7. Henrico v. City of Richmond~ 177 Va. 789, 15
S.E.2d 321 (1941).
8. Norfolk v. Portsmouth, 124 Va. 653, 98 S.
759 (1919).
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Financial Considerations. The fourth
rincipal type of evidence presented at
ae hearing is financial in nature. In this
-connection evidence is submitted to show
the financial effects that annexation will
have on the revenue structure of the
.county and whether the municipality is
nnancially able to bear the additional
·costs that it will incur as a result of the
,annexation. Such evidence, always very
technical and complex, usually includes
rdetailed comparisons of the tax rates, as,sessed values, bonded indebtedness, and
general financial conditions of the municipality and the county. The municipality must also show that it is financially
,able to bear the costs of the proposed
.annexation.
THE DECISION

After all the evidence has been pre:sented, the annexation court must decide
whether to grant or deny the annexation
requested. If a majority of the court is
not satisfied that the proposed annexation is necessary and expedient, the petition must be denied. If the facts satisfy
.a majority of the court of the necessity
for and expediency of annexation, the
.court has no alternative but to determine
the area to be annexed and the terms and
<:onditions upon which annexation is to
be had.
Although the evidence that has been
presented before annexation courts
through the years has followed a subtantially consistent pattern of factors both
in opposed and unopposed proceedings,
the annexation courts have not reduced
the elements so considered to rigid
formulas or standards against which the
local conditions of each proceeding must
be measured and not found wanting
before annexation is to be permitted. In
this connection, the courts have never
established a minimum popUlation denity, land-use vacancy, or definite population growth that must be present before
annexation can be permitted. Likewise,
they have not developed a judicial statement of the services that are required by
unincorporated urban areas or the techniques by which the deficiencies in the
services provided by the municipality and
the county can be measured. No standards have been established to indicate
what conditions must be present to show
homogeneity between the municipality
and its fringe areas sufficient to require
that they be governed by the same unit
of local government. And, finally, annexation courts have never given judicial
standards for determining exactly when
a municipality can afford annexation.

Instead, the annexation courts have
regarded each proceeding as a local problem and have maintained a high degree
of flexibility in the standards by which
annexation is determined. In some proceedings one or a few of the factors considered appears to have been the principal reason for granting annexation. On
the other hand, in a great many proceedings no one of the elements considered
in the evidence introduced has been particularly outstanding in indicating the
need for annexation. In these instances
the determination appears to have rested
on a composite of elements and it has
not been possible to ascertain the degree
of emphasis, if any, that the courts have
placed upon anyone factor. Generally,
however, the decision has been favorable
to the annexing municipality.
TERMS AND

CONDITIONS OF ANNEXATION

Although the two steps are mutually
interrelated, the courts tend to divide annexation proceedings into two phases:
(1) the determination of whether to grant
or to deny an extension of the municipality's boundaries and (2) the fixing of
the terms and conditions upon which
such extension is to be permitted. Should
the annexation court be satisfied that a
proposed annexation is necessary and
expedient, it must then determine the
terms and conditions upon which the
annexation is to be granted. Such a
determination is made on the basis of
evidence presented by the parties to the
proceedings and extends to such factors
as the metes and bounds of an area to
be annexed, the proportion of county or
district debt to be assumed by the municipality, the payments to be made to
the county by the municipality for permanent public improvements taken over
by the municipality and for the county's
loss in net tax revenues, and the improvements that are to be made by the municipality in the area to be annexed. Because of the Virginia practice of citycounty separation, in which the county
loses all that the city gains, the terms and
conditions to be fixed by the court take
on special significance.
Metes and Bounds. Since it is impossible to specify by general law the exact
amount of territory to be included each
time a municipality's boundaries are extended, the fixing of the metes and
bounds of the area to be annexed has
been vested in the annexation courts. U nlike what might have been expected, however, Virginia annexation courts are not
limited to determination of whether to
grant or deny all the territory requested

by the city or town in its petition, but
". . . may include a greater or smaller
area than that described in the ordinance
or petition."9 The Court must draw the
lines so as to have "a reasonably compact
body of land" and so as not to include
any land "not adapted to city improvements" or which the city "will not need
in the reasonably near future for development."10
The authority of the annexation court
to alter the metes and bounds of the
annexation area is most significant. In
the first place, the court can adjust the
area annexed so as to achieve what it
considers to be an equitable arrangement
for the particular proceeding, rather than
taking an all or none approach. A more
important consideration, however, is that
the authority to alter the annexation
lines prevents the city from petitioning
for desirable areas with high taxable
values while excluding less desirable areas
with low tax values and a need for expensive services. The realization that the
"bad" must be taken with the "good"
probably has served as a rather strong
deterrent on many occasions.
Portion of County Indebtedness. As
noted above, where city-county separation
is practiced the county loses at the city's
gain any locally taxable property situated
in the. annexed territory. Since the property tax constitutes the principal source
of local revenue with which the county
pays its obligations, annexation "reduces
pro tanto the county's ability to discharge
its debts."11 Quite properly, therefore,'
the General Assembly has consistently
provided the means by which cities annexing county territory may be required
to assume a "just proportion" of any
"existing debt" owed by the county from
which such territory is taken. 12 The
amount of debt to be assumed by the
municipality is determined by the court usually the same percentage that the assessed values of all property subject to
local taxation situated in the area annexed bears to the assessed value of the
same type of property in the whole county.
Restitution for Public Improvements.
Not only is the indebtedness of a county
from which territory is detached affected
when annexation is granted but the county also stands to lose any public improvements that have been made in the area.
The annexation statute authorizes the
annexation court to require the annexing
9. Va. Code, sec. 15-152.12(a).
10. Ibid.
II. Henrico County v. Richmond, 177 Va. 803,
15 S.E.2d 327 (1941).
12. Va. Code, sec. 15-152.12(b).
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municipality to compensate the county
for any public improvements included
in the annexation area, to provide "that
any such improvements shall remain the
property of t'he county," or to arrange
". . . for joint use thereof by the county
and city or town under conditions as
the court may prescribe with consent of
the governing bodies affected...."13
In determining, the value of the public
improvements for which the city is to
make compensation, the annexation
court
shall take into consideration
the original cost thereof less depreciation, reproduction cost at the time of
annexation less depreciation, as well as
present value."14 The statute further
provides that in determining the amount
to be paid to the county the city u • • •
shall receive credit, upon a basis to be
determined by the court, for any sums
it may have contributed to such public
improvement and may in the discretion
of the court be allowed credit for any
portion of the cost thereof contributed
by any federal, State or other agency and
not borne by the county ...."15
Compensation for Loss of Revenue.
Under the practice of city-county separation the annexation of county territory
has the additional effect of resulting in
an immediate diminution of the county's
revenue. The gain or loss of tax revenue,
however, has not been considered a valid
basis, in and of itself, for granting or
denying annexation. The statute now empowers the annexation court to require
the city
to compensate the county in
not more than five annual installments
for prospective loss of net tax revenues
during the next five years, to such extent
as the court in its discretion may deterU.

•

•

H •••

13. Va. Code, sec. 15-152.12(e).
14. Va. Code, sec. 15-152.13 (a).
15. Va. Code, sec. 15-152.13(b).

mine, because of annexation of taxable
values to the city.16
This provision, it should be noted, is
not mandatory. Rather, whether such
compensation shall be made and the
amount allowed are completely within
the discretion of the annexation court.
The only criteria imposed are that the
annexation court "shall balance the equities" and shall set "fair and reasonable
terms and conditions." Otherwise, the
final determination rests with the annexation court.

Development of Area Annexed. Most
of the statutory provisions governing the
terms and conditions upon which annexation is to be permitted are designed
to safeguard the interests of the county
from which the territory is taken. The
interests of the people who reside in the
area annexed are looked to, however, in
certain sections of the statute. The court
has the power "To prescribe- what capital outlays shall be made by the city in
the area after annexation; . . .."17 This
authority is subjected to two conditions:
(1)
the court shall require of the
city the provision of any capital improvements which in its judgment are
essential to meet the needs of the annexed
area and to bring the same up to a standard equal to that of the remainder of
the city; ..." and (2)
the court may,
in its discretion, require as a condition of
annexation the provision of capital improvements in addition to those specified
in the annexation ordinance when the
same are required to meet the needs of
the area annexed."18 These provisions
go far in assuring that the residents of
H •••

H •••

16. Va. Code, sec. 15-152.12(c).
17. Va. Code, sec. 15-152.12 (f).
18. Ibid.

the annexed area will receive needed
capital improvements and municipal ser
ices after annexation.
ApPEALS AND ENFORCEMENT

The council of any municipality which
has instituted annexation proceedings may
at any time prior to the entry of the final
order and with the permission of the
court decline to accept the annexation
on the terms and c~nditions imposed by
the annexation court or may appeal the
final order by the court to the Virginia
Supreme Court of Appeals. 19 The Court
of Appeals may affirm, reverse, or modify
the judgment of the annexation court..
If the judgment of the lower court is
reversed or modified, the Supreme Court
"shall enter such order as the circuit court
should have entered and such order shall
be final."2o All annexations become effective at midnight on December thirtyone of the year in which the final order
is entered.21
A charge heard from time to time is
that once annexation is granted the municipality is often unwilling or unable to
carry out the plans for the improvement
and development of the area annexed.
To prevent this from happening, the annexation court remains in being for fiv
years and may be reconvened at any time
during this period to enforce the terms
and conditions under which annexation
was granted. 22 Although all are not always happy after annexation is realized,.
at least redress is available to the aggrieved and gross injustices are now
mostly a thing of the past.
19.
20.
21.
22.

Va.
Va.
Va.
Va.

Code,
Code,
Code,
Code,

sec.
sec.
sec.
sec.

15-152.14 and 15-152.19.
15-152.20.
15-152.11(d).
15-152.17(a).
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