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"IMPLIED CO SENT" Chemical Test Law For Drinking Drivers
By HIRAM M. SMITH, JR., Director) Public Information
GovernorJs Highway Safety Committee

In 1948, 15.5 per cent of Virginia's fatal
traffic crashes in olved a driver known by
the police to have been drinking. Main
taining a steady climb through the inter
vening years, the comparable percentage
reached 33.3 in 1958.

As disturbing as are these statistics, they
are doubtless conservative. They repre
sent only cases in which investigating
officers were certain, beyond any reason
able doubt, that the individuals had
alcohol in their systems at the time.

This sharp and continuing rise cer
inly reflects, to some extent, better

~ alice methods in handling the problem
and a greater appreciation of it. Yet it
is most doubtful that the increase can be
written off as a result of these factors. At
the same time, it cannot be said, in all
fairness, that none of the tragedies would
have happened if the drivers had not
been drinking. Yet whatever discussion
may arise, a serious and apparently wors
ening situation exists.

The Problem

Virginia has strong penalties directed
against drinking drivers, but many dif
ficulties lie in the way of obtaining con
victions. Not the least of these is public
misunderstanding on several facets.

Drinking, under certain conditions, is
legal in Virginia. The drinker usually
breaks no law when he begins. He is not
necessarily a criminal, an alcoholic, or
even an habitually heavy drinker. Indeed,
he need not even reach the stage at which
his condition is socially unacceptable be
fore he becomes a potential driving
hazard.

The insidious properties of alcohol first
affect judgement and the effect is not
readily apparent. Inhibitions slough off

d the system of behavior checks and
..lances maintained by nature is thrown

out of harmony. Behavior which would

be abnormal to the subject when he is
unaffected now appears normal.

This release is often mistaken for stimu
lation, but such is not true since alcohol
is a depressant. Closely following is a
blurring of perceptions and reactions plus
sight deterioration. While there might
be no violent or accepted manifestations
of intoxication, neuro-muscular and psy
chomotor control are depressed to the
point at which the subject cannot prop
erly perform any test of skill.

The drinking driver does not feel he
is doing anything wrong and is certain
he can drive properly. He can, perhaps,
go through the routine mechanics of driv
ing but cannot perform effectively in an
emergency. Neither can he properly carry
out certain and somewhat unusual maneu
vers such as parking or backing.

"Intoxication" can be a very vague
term, and this is all the more true when
one attempts to define it in a person who
is just over the borderline, as far as driv
ing is concerned. Personal opinion must
enter into any such analysis, and people
differ as to what constitutes intoxication.

An investigating officer has only a very
short period of visual observation before
he must make his decision as to arrest.
He has no knowledge as to the subject's
normal behavior, and this causes great
difficulty in recognizing abnormal behav
ior. His evidence is of a transient nature,
with both witnesses and juries prone to
be highly sympathetic, despite the fact
that 70 per cent of all traffic victims die
or are injured innocently at the hands of
law violators, with drinking drivers con
tributing heavily.

Another difficulty lies in medical rec
ognition of at least 60 pathological con
ditions which can produce symptoms
similar to those of intoxication. Yet lay
men are permitted to pass judgement as

witnesses on whether an accused was in
toxicated and to what degree. In cases of
death and serious injury, no manifesta
tions are present.

Breath odor is no index. Pure alcohol
produces no odor, while certain ingredi
ents found in wine or beer are readily
discernible. One drink can leave as pro
nounced an odor as 10. Shock of arrest or
crash involvement can produce suddenly
a temporary condition of apparent so
briety or, conversely, symptoms as of in
toxication.

Many people feel it is wrong to use
alcohol to any extent and often lose ight
of an open vote by the people of Virginia
for a system permitting its sale and use
under certain restrictions. This intense
and comparatively widespread opinion
does not aid in a solution for the problem
of drinking and driving, as sincere and
as entitled to their opinions as these
people might be.

These difficulties, and others, give an
accused with an attorney a good chance
of escaping conviction. There are many
loopholes to be sought, there are ways to
confound witnesses, and there is always
human sympathy, backed by the "it could
be me" philosophy, upon which to play.
While such methods are legal and ethical,
they point to the necessity for a better
means of determination than pure visual
observance.

Brief History of the Chemical Test and
the Standard Law

The pioneer in the field of better
means of determination was E. M. P.
Widmark of Sweden, who proposed chem
ical testing for intoxication as early as
1914. It was tried there in 1925 and ac
cepted in 1930, not only by Sweden but
by other European countrie .

Dr. R. N. Harger of the Indiana School
of Medicine carried Widmark's work to
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became more and more difficult, without
one, for a conscientious but doubtfu
court to refrain from the old standby \
reducing the charge to reckless driving.

As the percentage of voluntary takers
dwindled, New York, in 1953, hit upon
what is known as the "implied consent"
law. Since it had been definitely ruled
by many state supreme court actions that
driving is a conditional privilege tendered
by the state and not a demandable right,
the exercise of this privilege was placed
on a contractual basis. For the purposes
of the law, anyone operating a motor
vehicle in the state is "deemed to have
given his consent" to submit to a test, if
properly requested, in return for the
privilege of driving.

While the comparison of this agree
ment between driver and state with a
simple bilateral contract is not, from a
legal standpoint, a precise analogy, such
a comparison is not too far wrong and
can possibly bring a better understanding
of the law.

The state makes an offer in extending
the driving privilege. This offer stands
and there is no contract until the driver
exercises this privilege. The moment he
does, he has accepted the contract and is
bound by it, since he has entered into it
of his own free will and under no co 
pulsion.

When he refuses, under the terms of
the contract, to undergo a test, he has
failed in the performance required of
him in consideration for extension of the
driving privilege. He has thus violated
the contract, for the state has performed
in permitting him to drive in considera
tion for his standing ready to submit to
the test and submitting when the terms
of the contract called for him to do so.
In such a case, an unwritten contract is
as binding as a written one.

When the violation of the contract
occurs, the state takes up the license, not
for driving while drinking but for viola
ting his contract with the state. This sus
pension stands even though he be sub
sequently acquitted for driving while
drinking, for, as the Supreme Court of
New York ruled: "This is a separate and
distinct statutory proceeding based upon
the driver's refusal to submit to the test
and his acquittal does not preclude this
action against him under another law
providing for licensing penalty."

Court Testing and Amendments

In September 1953 a person who re
fused to take the test and lost his licensp.

alcoholic content of the brain can be
measured by a comparison of the alcohol
ic content of these available secretions,
the value (effectiveness) of the test be
came apparent. After long experimenta
tion, it has been found that blood is the
most practical substance to be used for
comparison.

In the research field of driver testing,
it was found that no one has been located
who could operate a motor vehicle with
safety when alcohol in his blood has
reached .15 per cent by weight and that
many people are dangerously impaired
when the concentration is between .05 to
.15 per cent. This determination became
the basis for the standard chemical test
law, "although convictions are rare when
the concentration is below .15 per cent.
Physicians- now state that the .15 level
is far too generous and harks back to the
early days when lawmakers were striving
to be fair and at the same time to achieve
test legislation.

'f\Thile some people appear to "hold
their liquor" better than others, this is
largely due to different rates of absorp
tion and oxidation. There are degrees of
"inherent" and "acquired" tolerances,
but these terms simply refer to a lesser
amount of alcohol reaching and remain
ing in the brain due to slower absorption
or faster oxidation, or both.

There are other minor factors. Gener
ally speaking, the larger the size ~f the
individual, the more alcohol he can tol
erate, since he has a greater body area for
diffusion. Food in the stomach, already
present and not taken after intoxication
sets in, tends to delay absorption through
the stomach wall. The nature of the bev
erage in which the alcohol is taken is of
importance; for example, beer brings a
small alcohol intake with a large water
content, while a drink of whisky taken
neat brings a concentrated intake.

To sum up, Dr. Harger says unequi
vocally, "In the absence of a chemical
test, not even a competent physician can
swear with certainty that the individual
had a drop of alcohol in his body."

"Implied Consent" Legislation

In the beginning, chemical test experi
ence in the United States showed that
roughly 9 out of 10 accused would sub
mit voluntarily. Inevitably, the word be
gan to get around that the only defense
against a test result, apart from irregu
larities relevant to administering, was a
sympathetic jury.

The test was beginning to hurt, and it
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the United States by performing the nec
essary research and inventing the "drunk
ometer," which permits determination of
intoxication through analysis of the
breath. The first appealed case here in
volving chemical testing was heard by
the Supreme Court of Arizona in 1937,
and the procedure has now become uni
versal throughout the nation.

Briefly, medical research has deter
mined that beverage alcohol is not di
gested but is absorbed through the stom-
ach wall and the small intestine at a rapid
rate. It then reaches the bloodstream and
is carried to all organs of the body, in
cluding the liver and the brain.

Only alcohol which has reached the
brain and is stored there can produce
intoxication. Consequently, an autopsy
would be the only means of measuring
intoxication were it not for the chemical
test. In this connection, medical science
has determined further that ingested al
cohol is stored in the bloodstream and in
other organs in constant ratio to that in
the brain. About 95 per cent of the al
cohol in the body is eliminated through
an oxidation process in the liver which
breaks it down into carbon dioxide and
water. As alcohol stored in the liver is
eliminated, this organ continues to ex
tract it from the other organs and the
bloodstream, with the constant ratio al
ways maintained.

Upon determination that the blood
and secretions, including breath, of the
various organs maintain this constant al
coholic ratio with the brain and that the
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appealed to the Supreme Court of New
ork under the premise that the law
brogated his constitutional right of due

process of law. The Supreme Court ruled
it did on two counts. There was then no
provision that the subject be placed under
arrest nor that he be given the opportu
nity for any hearing in his defense.

These weaknesses were remedied im
mediately by the passage of amendments
requiring arrest, upon reasonable grounds,
before a request could be made for sub
mission and a hearing by the Motor Vehi
cle Commissioner before the license could
be revoked. While such a hearing might
appear something of a hopeless venture
for the motorist, New York authorities
advise that defendants, in isolated cases,
have retained their licenses when they
could create a reasonable doubt as to
whether they understood the officer's re
quest or whether the officer recognized
assent. Of course, this has no bearing on
the driving when drinking charge, but
the hearing, with the arrest, provides
"due process of law."

The next obstacle encountered by New
York was a growing unwillingness among
physicians to withdraw blood against the
expressed wishes of those accused, lest
they become involved in lawsuits. An-

ther amendment was passed in 1958
c.empting physicians from any liability

in the absence of gross negligence or bad
faith. The amendment permits the de
fendant, however, to bring civil action
against the state or any of its political
subdivisions, dependent upon what
agency employs the police officer making
the arrest.

Pub lie Misconceptions

Many popular misconceptions exist re
garding the administration of this law.
Probably the most prevalent is that con
sent to submit to the chemical test is
given in return for issuance of a license
to drive. This is untrue, as consent is
given for the simple privilege of driving.
Were submission contingent upon receipt
of a license, there would be no control
over out-of-state drivers or those residents
without licenses.

It also appears difficult for the public
to understand that an officer does not
demand the test upon a mere whim. The
suspect must be formally charged and
placed under arrest, with the officer hav
ing reasonable grounds to believe he is
intoxicated and driving. Arrest procedure
is no different from any arrest for driving
while drinking and the arrestee has the
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same grounds of redress against unrea
sonable arrest that he would have were
the "implied consent" law not in effect.

The procedure might be an inconven
ience to an innocent person, but innocent
people are often arrested and put to ex
pense and inconvenience in establishing
their innocence. This must al~vays be if
we are to carryon our system of jurispru
dence.

More understandable are the doubts
raised in connection with constitutional
issues. The one giving most trouble is
misinterpretation of the Fifth Amend
ment, which states that "No person shall
be compelled in any criminal case to be
a witness against himself" and which is
reflected in state constitutions. A bit of
history is necessary to understand the full
import of this.

This protectional provision goes back
to the British Common Law and is a
measure against the highhanded methods
of the Ecclesiastical and Star Chamber
courts of the 17th Century. These courts
could proceed on mere rumors and apply
torture as well as every conceivable type
of persuasion or cajolery to extract dam
aging admissions from those accused of
heresy or such offenses for which the law
had no provisions. These methods per
sisted in what is known as the "third
degree."

Curtailment of the powers of these
tribunals was achieved and it is to be
noted that they were curtailments of such
methods to wrest verbal testimony, which
might be totally untrue or distorted, from
their victims.

As early as 1910, Chief Justice Holmes
of the Supreme Court of the Vnited
States said, in Holt v. U.S.: "The prohi
bition of compelling a man in a criminal
case to be a witness against himself is a
prohibition of the use of physical or
moral compulsion to extort communica
tions from him, not an exclusion of his
body as evidence when it might be ma
terial. . . ."

Dean Wigmore, one of the greatest
authorities on the laws of evidence, writes,
in his Treatise on Evidence, that the ob
ject of the constitutional protection is to
prohibit "the employment of legal proc
ess to extract from the person's own lips
an admission of his guilt." This thinking
is paralleled by the Supreme Court of
Michigan, in People v. Placide (1945),
which ruled: "The more modern rule is
that the privilege against self-incrimina-

tion applies only to prevent testimonial
compulsion."

In the case of a chemical test, the
alcohol is either in the blood to a certain
percentage or it is not. There is no dan
ger of extracting testimony which might
be false or distorted. Writing specifically
concerning the chemical test aspect, Dean
Mason Ladd of the College of Law of the
State V niversity of Iowa concludes, in 24
Iowa Law Review 191, 226 (1939): "The
danger of convicting an innocent person
because of the element of compulsion
simply could not exist."

This thinking appears sound when we
take a hypothetical case and examine
what is standard procedure in a search
for incriminating evidence and which
brings no protest of self-incrimination.

A murder is committed, and a subject
is arrested upon reasonable suspicion. He
can be searched for the murder weapon
or anything else that might aid in pros
ecuting him. He can be fingerprinted
and the marks compared with those at
the scene of the crime or on a weapon.
I-Ie can be subjected to a paraffin test to
determine if he has recently discharged
a firearm. He can be searched for identify
ing marks such as scars or tattoes. He can
be made to stand in a police lineup
before potential identifiers. He can be
forced to surrender his shoes to compare
with moulage casts of footprints, and he
can be photographed.

The constitutional point of illegal
search and seizure has also been raised.
The general rule in this connection is
that evidence is admissible if obtained
under a search warrant, with the consent
of the person searched or incidentally to
lawful arrest, either at the time or im
mediately following. V nder the "implied
consent" law, a legal arrest has been
made, and the blood is withdrawn as soon
after the arrest as facilities can be ob
tained.

Brutality also can enter the picture. In
a 1952 California case (Rochin v. Cali
fornia;, 342 V.S. 165), police officers en
tered the house of one suspected of deal
ing in narcotics. As they burst into his
bedroom, they observed him swallow what
they had reason to believe were morphine
capsules. The officers assaulted him phys
ically in an unsuccessful attempt to pre
vent him from swallowing them. They
then took him in handcuffs to a hospital
where an emetic was administered
through a tube and the capsules recovered.
The Supreme Court of the United



States ruled that this was "close to the
rack and screw" in reversing a lower
court decision that the evidence was ob
tained legally.

While some people today might have
a chronic apprehension of a needle, mil
lions of others think nothing of under
going various injections and the with
drawal of blood, when it is done by a
physician or other competent person. The
law must take a reasonable and average
person as a standard and cannot protect
the abnormally squeamish.

Experience in Other States

In 1955 Idaho and Kansas enacted fac
similes of the New York law, with Utah
following in 1957 and North Dakota,
South Dakota, Vermont, Rhode Island,
and Nebraska in 1959. The Canadian
Province of Saskatchewan did the same
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in 1957. At the time of this writing
(August 1959), similar bills wer~ pend
iqg before the legislatures of six other
states.

New York's experience with the law
has been outlined above. Kansas authori
ties report they are "very happy" with
theirs. Idaho reports "very little adminis
trative difficulties" with the State Supreme
Court ruling the constitutional protection
against self-incrimination "applicable only
to testimonial compulsion." Reaction in
Utah has been favorable, but it was found
necessary to amend the law, as did New
York, to provide a hearing before the
Motor Vehicle Commissioner. Saskatche
wan feels the law is "essential to the pub
lic interest."

Both a legislative committee appointed
by Governor Almond and one appointed

jointly by the Virginia State Bar and the
Virginia State Bar Association are pr
ently studying the problem of drinkinb
drivers in Virginia and the existing stat
utes relating to the problem. It is very
likely that the matter of implied consent
will come under consideration by the
General Assembly when it meets early in
1960.

Chemical testing is one of the newest
scientific weapons to be placed in the
hands of law enforcement, and research
in the field has uncovered considerable
helpful information as well as exploded
many theories of long standing. With the
problem of the drinking driver what it
is today, no avenue should be left un
explored and any workable, legal means
of suppression should be exploited in
every way possible.
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